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Dear Ms. Bose: 

 

Conservation Groups (Merced River Conservation Committee, Trout Unlimited, 

California Sportfishing Protection Alliance, Golden West Women Flyfishers, Northern 

California Council Federation of Flyfishers, American Rivers and Friends of the River) 

have reviewed the November 15, 2010 Initial Study Report of licensee Merced Irrigation 

District for the relicensing of the Merced River Hydroelectric Project (FERC No. 2179)
1
.  

 

 

 

                                                 
1
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Conservation Groups respectfully submit the following comments in response to the 

Initial Study Report, and in particular to licensee’s contention that no additional studies 

are required to create a complete record in this proceeding.   

 

We are also submitting a suite of study requests, which we describe below, and include as 

an appendix in a separate document.  

 

BACKGROUND 

 

The study development process in the relicensing of the Merced River Project has been 

extremely contentious. In its Proposed Study Plan
2
, Licensee Merced Irrigation District 

proposed no studies of fish and wildlife downstream of its own Crocker-Huffman 

agricultural diversion dam. Crocker-Huffman, at River Mile (RM) 51.9, is located 3 miles 

downstream of Lake McSwain, the lowest project reservoir. This was in spite of the fact 

that the present FERC flow compliance point is located at Shaffer Bridge, 19 miles 

downstream of Crocker-Huffman at RM 32.5. Licensee’s Study Plan also included no 

studies to evaluate fish passage past project facilities, or habitat upstream of the project 

and its suitability for reintroduction of anadromous salmon and steelhead.  

 

On July 16, 2009, Conservation Groups, in conjunction with Resource Agencies, 

proposed a suite of 18 studies or study modifications to evaluate project effects on 

aquatic biota throughout the Merced River system.
3
  

 

On August 14, 2009, licensee filed its Revised Study Plan,
4
 which again included a scope 

of study restricted to the immediate project area, including project reservoirs, 

downstream to Crocker-Huffman Dam, its agricultural diversion. 

 

On August 31, 2009, Conservation Groups, again joined by Resource Agencies, 

submitted 18 study requests, many of them the same as those submitted on July 16, 2009, 

with some of them modified and resubmitted.
5
 

 

On September 8, 2009, licensee filed a response to some of the comments from 

Conservation Groups and Resource Agencies.
6
 

 

                                                 
2
  Licensee Proposed Study Plan, 20090417-5054 and 20090702-5111 
3
  Conservation Groups  (20090716-5008); USDI Bureau of Land Management (BLM) (20090716-5047); 

National Marine Fisheries Service (NMFS) (20090716-5048); California State Water Resources Control 

Board (SWRCB) (20090716-5070); California Department of Fish and Game (CDFG) (20090716-5104); 

and US Fish and Wildlife Service (FWS) (20090720-0119).  
4
 Licensee Revised Study Plan, 20090814-5084. 
5
 Conservation Groups (20090831-5138), BLM (20090831-5273), SWRCB (20090831-5008) and CDFG 

(20090831-5237). See CDFG filing (20090831-5237), “Attachment,” pp. 1-2, for description of which 

study proposals by Resource Agencies and Conservation Groups were revised versions of July submittals; 

revised studies were submitted as an appendix to CDFG filing.  
6
 20090908-5128. 
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On September 11, 2009, Conservation Groups provided additional comments to the 

Commission, notably in response to September 8, 2009 comments by licensee.
7
   

 

On September 14, 2009, the Director issued his Study Determination.
8
 The Study 

Determination overwhelmingly accepted licensee’s vision of the appropriate scope for 

study in the proceeding, and on a collective basis denied nexus between the project and 

most of the study requests submitted by Conservation Groups and Resource Agencies.   

 

On October 2, 2009 the FWS filed a request for formal study dispute resolution. On 

October 5, 2009, the National Marine Fisheries Service and the California State Water 

Resources Control Board filed separate requests for formal study dispute resolution. The 

resource agencies collectively disputed 18 of the studies as proposed in the Study 

Determination.   

 

On November 17, 2009, the Commission convened a study dispute technical panel, and a 

study dispute technical meeting was held in Sacramento, California on November 17, 

2009.
9
   

 

Conservation Groups filed comments on the study dispute technical meeting on 

November 23, 2009.
10
  

 

The Study Dispute Panel consisting of FERC panelist and neutral agency panelist filed its 

findings on December 2, 2009.
11
  The Resource Agency Panelist filed separate findings 

on the same date.
12
 

 

Conservation Groups filed comments on the findings of the Study Dispute Panel and the 

Resource Agency Panelist’s reports on December 15, 2009.
13
  

 

The Director, in a letter addressed to licensee, issued a “Formal study dispute resolution 

determination” on December 22, 2009.
14
 

 

In the Formal Study Determination, FERC amended the Water Balance/Operations 

Model Study and the Water Temperature Model Study to require that these studies model 

not only the project reservoirs and the Merced River downstream to Crocker-Huffman 

Dam, but also model the Merced River from Crocker-Huffman Dam to the existing 

FERC flow compliance point at Shaffer Bridge (RM 32.5).
15
 The Director ordered two 

                                                 
7
 20090911-5053. 
8
 20090914-3021. 
9
 See transcript of Study Dispute technical meeting, 20091117-4014.  
10
 20091123-5016. 

11
 20091202-3015.   

12
 20091202-5060. 

13
 20091215-5129 

14
 Director’s Formal Study Dispute Resolution Determination, 20091222-3035. Except for “Formal,” in 

lower case in the original. For clarity, we use caps in this document, and cite as “Formal Study 

Determination.” 
15
 Ibid, p. 3. 
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new studies: a Gravel Sediment Budget and Mobility Study
16
 to evaluate channel 

armoring downstream of Crocker-Huffman and to compare the armoring in that reach to 

the armoring in the reach directly upstream, between Merced Falls Dam and Crocker-

Huffman; and an Instream Flow Study in the reach between Merced Falls Dam and 

Crocker-Huffman.
17
  

 

Finally, in the Formal Study Determination, the Director of Office of Energy Projects 

ordered:  

 

I am requiring that four studies be considered during the second study season ((5) 

Reservoir Water Temperature Management Feasibility Study; (12) Salmonid 

Floodplain Rearing Study; (13) Chinook Salmon Egg Viability Study; and (14) 

Instream Flow (PHABSIM) Study downstream of Crocker-Huffman).   These four 

studies would evaluate a biological or ecological response to water quality and 

quantity variables associated with project operations. Because of the confounding 

effects of the downstream Crocker-Huffman diversion dam, an evaluation of the 

need for these studies should be based upon receipt of results from two approved 

first-season studies (Water Balance/Operations Model Study and the Water 

Temperature Model Study) to identify and isolate direct project effects on water 

quality and quantity variables.
18
 

 

On November 15, 2010, Merced Irrigation District filed its Initial Study Report (ISR).
19
  

In the Initial Study Report, licensee does not comment on whether the results of the 

Water Balance/Operations Model or Water Temperature studies will inform potential 

second year studies.
20
 On this topic, licensee simply quotes the Director’s Formal Study 

Determination, as we have quoted it in the paragraph immediately above. The ISR also 

does not recommend any modifications to ongoing studies or any new studies. 

 

On November 30, 2010, the District convened a meeting with Commission staff and 

stakeholders to discuss the progress of the study plan and data collected. During that 

meeting, Conservation Groups and Resource Agencies stated concern regarding the lack 

of recommended modifications or additions to the study plan in light of what they 

considered to be deficiencies in the data collected. FERC staff stated that it had expected 

comment in the ISR on how results generated from the water balance and water 

temperature models informed the need or lack of need for second-year studies. Licensee’s 

representatives declined to make oral comment, and stated that licensee would respond to 

comments and requests for new or modified studies after they were filed by other 

relicensing participants.  

 

                                                 
16
 Licensee labeled this study “Channel Armoring Study.” Hereafter, we refer to it as named by licensee.  

17
 Ibid.  

18
 Ibid.  

19
 2010115-5115. 

20
 The ISR reports that the models were completed.  
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On December 15, 2010, the District filed its meeting summary.
21
  The District again 

declined to recommend any modifications or additions to the study plan.  

 

 

COMMENTS 

 

The ILP Clearly Provides for Modifications and Additions to the Study Plan 

 

According to the Commission, the study plan is intended to yield data sufficient 

for the Commission and parties to determine appropriate conditions for the new 

license: “[t]he purpose of an approved study plan is to bring, to the extent 

possible, pre-filing finality to the issue of what information gathering and studies 

will be required by the Commission to provide a sound evidentiary basis on which 

the Commission and other participants in the process can make recommendations 

and provide terms and conditions.” Hydroelectric Licensing Under the Federal 

Power Act; Final Rule, 68 Fed. Reg. 51,070, 51,078 (Aug. 25, 2003). The data 

collected in the study plan must also provide information necessary for the 

Commission and parties to develop reasonable alternatives to the proposed action 

for purposes of analysis under the National Environmental Policy Act (NEPA).
22
 

                                                 
21
 20101215-5095 

22
 As the lead agency, the Commission has an obligation to rigorously explore and evaluate reasonable 

alternatives. This is the point of a NEPA document. In order to be able to rigorously explore and evaluate 

alternatives the Commission must require studies that allow it to determine the impacts of the proposed 

license and alternatives on all uses of the waterway. The regulations implementing NEPA require the 

Commission as lead agency to undertake such studies unless the costs of such study are exorbitant or the 

means for obtaining the information are unknown: 

 

“When an agency is evaluating reasonably foreseeable significant adverse effects on the 

human environment in an environmental impact statement and there is incomplete or 

unavailable information, the agency shall always make clear that such information is 

lacking. 

 

(a) If the incomplete information relevant to reasonably foreseeable significant adverse 

impacts is essential to a reasoned choice among alternatives and the overall costs of 

obtaining it are not exorbitant, the agency shall include the information in the 

environmental impact statement. 

 

(b) If the information relevant to reasonably foreseeable significant adverse impacts 

cannot be obtained because the overall costs of obtaining it are exorbitant or the means to 

obtain it are not known, the agency shall include within the environmental impact 

statement: 

 

(1) A statement that such information is incomplete or unavailable; (2) a statement of the 

relevance of the incomplete or unavailable information to evaluating reasonably 

foreseeable significant adverse impacts on the human environment; (3) a summary of 

existing credible scientific evidence which is relevant to evaluating the reasonably 

foreseeable significant adverse impacts on the human environment, and (4) the agency’s 

evaluation of such impacts based upon theoretical approaches or research methods 

generally accepted in the scientific community. For the purposes of this section, 

‘‘reasonably foreseeable’’ includes impacts which have catastrophic consequences, even 

if their probability of occurrence is low, provided that the analysis of the impacts is 
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The ILP rules provide an opportunity to request modifications or additions to the 

study plan in the event the study report indicates that data being collected is 

insufficient to provide a sound basis for recommended license terms and 

conditions.  Under 18 C.F.R. § 5.15(d), modifications to the approved study plan 

may be made if the party requesting changes shows “good cause why the proposal 

should be approved,” and demonstrates that: “(1) [a]pproved studies were not 

conducted as provided for in the approved study plan; or (2) [t]he study was 

conducted under anomalous environmental conditions or that environmental 

conditions have changed in a material way.”  The ILP rules further require: 

 

Any proposal for new information gathering or studies … must be 

accompanied by a showing of good cause why the proposal should be 

approved, and must include, as appropriate to the facts of the case, a 

statement explaining: 

 

(1) Any material changes in the law or regulations applicable to the 

information request; 

 

(2) Why the goals and objectives of any approved study could not be met 

with the approved study methodology; 

 

(3) Why the request was not made earlier; 

 

(4) Significant changes in the project proposal or that significant new 

information material to the study objectives has become available; and 

 

(5) Why the new study request satisfies the study criteria in §5.9(b). 

 

Id. at § 5.15(e). 

 

Consistent with these rules which provide for modifications to or additions to the study 

plan if initial study results indicate the need for such changes, the Director ordered the 

consideration of additional studies based on the outcome of the ISR.
23
 He specifically 

recommended the consideration of the proposed Reservoir Water Temperature 

Management Feasibility Study, Salmonid Floodplain Rearing Study, Chinook Salmon 

Egg Viability Study, and Instream Flow (PHABSIM) Study downstream of Crocker-

Huffman. The Formal Study Determination found that project nexus with the subjects of 

these studies exists. The sole question that the Director posed in the Determination 

regarding these studies was the second part of Study Criterion 5: whether these studies 

                                                                                                                                                 
supported by credible scientific evidence, is not based on pure conjecture, and is within 

the rule of reason.” 

 

40 C.F.R. § 1502.22(a)-(b).  We believe the Commission should assure the adequacy of the study plan for 

purposes of its preparation of the environmental document now rather than later. 
23
 See Formal Study Determination, p. 3. 
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could inform potential license conditions. We therefore request that these studies be 

considered not simply as new studies that must be considered as starting from square one, 

but as pending study requests pursuant to the uncertainty expressed in the Formal Study 

Determination regarding one part of one Study Criterion only.  

 

As a second and related matter, Conservation Groups also maintain that, pursuant to 18 

C.F.R. § 5.15(e), “significant new information material to the study objectives has 

become available,” as a result of the water balance and water temperature models, and 

also as a result of the Channel Armoring Study, and that the criteria for new studies is 

thus met.  

 

Following a general discussion of the requirements of study to inform both NEPA and 

license conditions under the Federal Power Act, we justify our present study proposals 

with our reasoning under both the specific context of the Dispute Resolution Study 

Determination and the general requirements of 18 C.F.R. § 5.15(e). 

 

 

The Initial Study Report Shows that Amendments to the Study Plan Are 

Warranted. 

 

As discussed below, we believe the Initial Study Report indicates that the data being 

collected under the existing study plan is inadequate to determine the appropriate 

conditions for the new license under the Federal Power Act (FPA), or to develop a 

reasonable range of alternatives for purposes of NEPA. 

 

Section 10(a)(1) of the FPA states that the Commission must condition the new 

license to assure that the project  is  in the public interest and best suited to a 

comprehensive plan of development for the river:  

 

That the project adopted, including the maps, plans, and specifications, shall be 

such as in the judgment of the Commission will be best adapted to a 

comprehensive plan for improving or developing a waterway or waterways for the 

use or benefit of interstate or foreign commerce, for the improvement and 

utilization of water-power development, for the adequate protection, mitigation, 

and enhancement of fish and wildlife (including related spawning grounds and 

habitat), and for other beneficial public uses, including irrigation, flood control, 

water supply, and recreational and other purposes….” 

 

16 U.S.C. § 803(a)(1). Thus, “the Commission must, under the FPA, consider all facts 

relevant to the public interest in developing a comprehensive plan [...] This consideration 

necessarily includes a comprehensive analysis of the water system of which the Project is 

a part, and the interdependent impact of the Project on other projects in the region." 

LaFlamme v. FERC, 945 F.2d 1124, 1128 (9
th
 Cir. 1991) (emphasis added).  In order for 

the Commission to undertake a comprehensive analysis of the entire water system and 

determine appropriate conditions for the new license, the study plan must provide 



Conservation Groups Comments on Licensee Initial Study Report 

Merced River Hydroelectric Project No. 2179-042  

 8 

information not just about hydropower operations, but other uses of the river such as 

water supply and fish and wildlife.
24
 

 

We do not believe that the study plan has provided sufficient information for a 

comprehensive evaluation of uses of the Merced River. The Commission has so far 

allowed the licensee to block study of aquatic biota downstream of its own irrigation 

diversion, a diversion that the project itself and its huge upstream storage reservoir were 

designed to service. To date, the relationships between power production and other uses 

of the waterway have been ignored or denied in the development of the record. 

Effectively, this ILP process has not developed a single shred of original aquatic 

biological evidence outside of the area within three miles of project reservoirs, even 

though the project is by far the dominant factor determining aquatic conditions in the 

lower Merced River. 

  

In its Pre-Application Document, licensee announced the intention to request that the 

Commission move its flow compliance point in the Merced River from Shaffer Bridge at 

RM 32.5 to its release from McSwain Dam, the lower project reservoir, (RM 55).
25
 

Licensee not only seeks to avoid study of salmon, steelhead, and resident trout and their 

habitats in this reach within the relicensing, it simply seeks to slam the door on the 

Commission’s authority over anadromous fish and streamflows in the Merced River 

entirely. 

 

The Formal Study Determination acknowledges that the project cumulatively impacts 

downstream uses.
26
 Given the project’s contribution to cumulative impacts, a license best 

suited to a comprehensive plan for the development of the Merced River must, for the 

adequate protection, mitigation and enhancement of fish and wildlife, include at 

minimum protection of the salmon and steelhead and other instream beneficial uses 

downstream of the project to the existing flow compliance point, and a plan to pass fish 

past the Merced River Project and the Merced Falls Project (which shares coordinated 

operations with the Merced River Project and is being relicensed at the same time). The 

new license must balance developmental uses such as power generation and agricultural 

                                                 
24
 Ninety years ago, the Federal Power Commission recognized that in order to comply with the FPA it 

would need to examine the interaction of all uses of a river prior to issuing a license for a specific project: 

 

“On several streams the power developments proposed are so involved with other uses, 

particularly with irrigation and navigation, that if the Commission is to comply with the 

requirements of the act as quoted [section 10(a)], it must make, or cause to be made, 

careful studies of the streams, and must have a consistent scheme of development 

outlined before any permits or licenses are issued. This is particularly true of the St. 

Lawrence, the Columbia, the Deschutes, and the Colorado Rivers. It is likely to prove 

true of the Kings and certain other streams in California.” 

 

Federal Power Commission, First Annual Report of the Federal Power Commission, Fiscal Year Ended 

1921. p. 30. Available at: 

http://books.google.com/books?id=7rwXAAAAYAAJ&dq=annual%20report%20federal%20power%20co

mmission&pg=PA30#v=onepage&q=deschutes&f=false  
25
 Preliminary Application Document, p. 9-9, proposed measure 37.  

26
 See, e.g., Formal Study Determination, Appendix B, p. 14.  
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water supply with non-developmental uses such as fish and wildlife. The existing study 

plan must be amended to provide information necessary for the Commission to accurately 

characterize project impacts, develop reasonable alternatives for NEPA analysis, and 

ultimately adopt license conditions to address such impacts. We discuss our 

recommendations for such studies below.  

 

The Commission Should Require the Reservoir Water Temperature Management 

Feasibility Study, Salmonid Floodplain Rearing Study, Chinook Salmon Egg Viability 

Study, and Instream Flow (PHABSIM) Study downstream of Crocker-Huffman 

 

We organize our discussion of the Reservoir Water Temperature Management Feasibility 

Study, Salmonid Floodplain Rearing Study, Chinook Salmon Egg Viability Study, and 

Instream Flow (PHABSIM) Study downstream of Crocker-Huffman as follows: 

 

1. The water balance and water temperature models show that these studies can inform 

license conditions, and so they should be added to the study plan pursuant to the Formal 

Study Determination.  

 

2. Additionally, the water balance and water temperature models have provided new 

information which demonstrates that the project has direct effects on the resources 

proposed for study. As these additional studies also meet the remaining study criteria, 

they should be ordered pursuant to § 5.15(e)(4).  

 

3. Commission staff has expressed the opinion that license conditions cannot constrain 

irrigation withdrawals. Some license conditions, particularly flow requirements, could be 

formulated that meet this test. Moreover, the Reservoir Water Temperature Management 

Feasibility Study could actually assist in creating license conditions that provide suitable 

water temperatures for salmonids in the lower Merced River while limiting reductions in 

irrigation withdrawals.  

 

4. Although Commission staff has expressed the opinion that license conditions cannot 

constrain irrigation withdrawals, it has provided inadequate legal or factual basis for its 

opinion. We believe staff’s opinion is inconsistent with legal precedent which provides 

that the new license can be conditioned on flow requirements that constrain irrigation 

withdrawals, subject to balancing under Section 10(a) based on substantial evidence in 

the record and a thorough analysis under NEPA.  

 

5. The proposed studies address direct as well as indirect and cumulative effects of the 

project, and could inform license conditions. They meet the requirements of the 

remaining study criteria. They address clear information gaps regarding aquatic biota in 

the Merced River. These four studies should be adopted.    

 

The Formal Study Determination stated that results of the water balance model and water 

temperature model studies would inform the need for biological studies of fisheries 

downstream of Crocker-Huffman Diversion Dam (a non-project diversion where the 

water stored by the project is diverted by the licensee for agricultural purposes): “As 
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previously discussed, we find that acquiring information provided by the approved Water 

Balance/Operations Model and Water Temperature Model studies is essential prior to 

determining the necessity, utility, or scope of water quantity-dependent biological 

studies, such as the instream flow habitat study.”
27
   

 

However, the Determination did not state how the water balance and water temperature 

models would inform the need for the biological studies. The issue appears to turn in part 

on the ability of the project to affect biological conditions:  

 

While results from approved studies and results from existing studies 

could provide information regarding the Project’s cumulative effect on 

certain environmental variables related to the life history requirements of 

anadromous fish downstream of Crocker-Huffman, as previously 

explained, they may not provide information on the project’s capability to 

influence those variables.
28
  

 

In our review of output from the water balance model, Conservation Groups have arrived 

at the following conclusions.  

 

First, the water balance model has shown that all water released from the project from 

November through February (and in some years, in March) flows past Shaffer Bridge. 

Second, at all times of year, all water flowing past Shaffer Bridge is water that has been 

released from the project, except for direct rainfall runoff into the river between the 

project and Shaffer Bridge.  

 

As a result, there are direct effects, as well as indirect and cumulative effects, of the 

project on the aquatic biota in the Merced River between Crocker-Huffman diversion and 

Shaffer Bridge. As the Director stated in the Formal Study Determination, there is nexus 

between the project and the aquatic biota in the reach between Crocker-Huffman and 

Shaffer Bridge.
29
 There are clearly direct effects of the project on aquatic biota 

downstream of Crocker-Huffman in the months most critical to salmon: November 

through February. The water balance model confirms that there are no agricultural 

diversions in the lower Merced River in these months. In many cases, depending on the 

weather, no agricultural diversions are made in the lower Merced River in most or all of 

March.  

 

There are also occasions in January and February, and also later in the year, when flood 

control releases are made from New Exchequer Reservoir. Again, these create direct 

effects of the project on aquatic biota downstream of Crocker-Huffman.  

 

The water temperature model for the project shows that there are also direct project 

effects on water temperatures in the summer. The fact that there is greater flow between 

Merced Falls and Crocker-Huffman than there is downstream of Crocker-Huffman during 

                                                 
27
 Formal Study Determination, 20091222-3035, Appendix B, p. 17.  

28
 Ibid, p. 16 

29
 Ibid, pp. 14, 16 and 17.  



Conservation Groups Comments on Licensee Initial Study Report 

Merced River Hydroelectric Project No. 2179-042  

 11 

this period does not mitigate for project effects downstream of Crocker-Huffman. 

Temperatures downstream of Crocker-Huffman are still too high for the adequate 

protection of O. mykiss populations, not because of, but in spite of irrigation deliveries. 

Summer water temperatures appear to limit habitat availability downstream of Crocker-

Huffman Dam.  

 

Lack of floodplain inundation, and untimely floodplain inundation, limit juvenile rearing 

habitat for salmon and O. mykiss in the lower Merced River. Lack of suitable water 

temperatures in the late winter and early spring in the lower Merced River to promote 

smoltification causes juvenile mortality of salmon and O. mykiss, and prevents 

smoltification of O. mykiss, thus promoting a resident life history. Lack of suitable 

summer water temperatures in a sufficient length of the lower Merced River limits 

survival and growth of juvenile O. mykiss, thus reducing survival and diminishing the 

likelihood of anadromous life history. Lack of suitable water temperatures in the fall 

reduces the viability of Chinook salmon eggs, decreasing the likelihood of survival to 

smoltification.
30
 

 

The studies show project impacts. Now the Commission needs additional information in 

order to develop appropriate PM&E measures and alternatives to mitigate such impacts.  

We believe that there are license conditions that can be required to protect aquatic biota 

in the reach between Crocker-Huffman and Shaffer Bridge. The current license 

demonstrates this conclusively. It includes these articles for fish and wildlife protection 

flows: Article 38 in the current license for Project 2467, and Articles 40, 41, and 42 in the  

current license for Project 2179, were established to protect fish and wildlife in the 

Merced River downstream to Shaffer Bridge.  Articles 36 (Project 2467) and 37 (Project 

2179) reserve the authority of the Commission to authorize operations (and construction) 

of a project which will more completely utilize the water resources below project 

facilities.  

 

In the first instance, license conditions could be required that would not constrain 

irrigation deliveries, except in drought conditions. An example would be increasing the 

June, July, August and September minimum flow in all water year types to 275 cfs at 

Shaffer Bridge, in order to maintain water temperatures that would protect and enhance 

the steelhead and resident rainbow trout fishery over a greater length of the lower Merced 

River than is currently thermally suitable. The water balance model shows that this is 

possible, and would not have required reduction of irrigation diversions in the period of 

record except in drought sequences such as occurred in 1976-7 or 1987-92. The proposed 

Reservoir Water Temperature Management Feasibility Study would inform analysis of 

whether a lesser summer flow, under re-operation of the project reservoirs with new 

outlet facilities, could accomplish the same water temperature objectives. The Instream 

Flow Study downstream of Crocker-Huffman Dam would evaluate incremental benefits 

of increased flows to juvenile rearing (over-summering) habitat for O. mykiss.  

 

                                                 
30
 See Carl Mesick, The High Risk of Extinction for the Natural Fall-Run Chinook Salmon Population in 

the Lower Merced River Due to Insufficient Stream Flow Releases, November 30. 2010. Included in an 

appendix to these comments. 



Conservation Groups Comments on Licensee Initial Study Report 

Merced River Hydroelectric Project No. 2179-042  

 12 

A second example would be that, under existing operations, flood releases are not made 

in consideration of their potential biological benefits. The water balance model shows 

that these flood releases are made irrespective of irrigation deliveries. We believe the 

Commission should develop and evaluate license conditions that would improve the 

biological benefits of flood releases, or otherwise require high late winter and spring 

flows, in order to better provide benefits to fisheries from these releases in consideration 

of the “adequate protection, mitigation and enhancement of fish and wildlife” required 

under Section 10(a) of the FPA. According to Mesick (2010), earlier timing of high flow 

releases would have greater thermal benefits to salmonids and increase the likelihood of 

successful outmigration and survival.
31
 The Salmonid Floodplain Rearing Study would 

evaluate incremental benefits of increased floodplain inundation, and would assist in 

evaluating time periods of floodplain usage.  

 

A third example of potential license conditions would be changes in the magnitude, 

duration or timing of fall pulse flows to induce up-migration of adult fall-run Chinook 

salmon into the Merced River. Various options exist for such releases; potential trade-

offs include the benefits of getting adult salmon out of the Sacramento – San Joaquin 

Delta early in the fall to avoid adult and egg mortality, versus potential egg mortality 

from warm water temperatures in the Merced River if adults up-migrate too early. 

Increased magnitude of fall pulse flows in the Merced River might be needed to cool 

water temperatures to mitigate in part for early timing during relatively warm weather. 

The Chinook Salmon Egg Viability Study would allow relicensing participants to evaluate 

the incremental trade-offs among different fall pulse flow scenarios.  

 

All of the above potential license conditions could reasonably be evaluated in the context 

of flow requirements that did not constrain the amount of water available for irrigation.  

 

However, depending on magnitude and annual hydrology, these and other potential 

license conditions, individually or in combination, might in some years limit the amount 

of water available for irrigation. Contrary to staff’s quasi-legal opinion that such 

limitation is not allowable under the FPA, we maintain that there is established precedent 

for such a requirement under FPA section 10(a).  

 

Conservation Groups raised this issue at the ISR meeting on November 30, 2010:  

 

The CSPA representative asked FERC staff how the Water 

Balance/Operations Model and Water Temperature Model run results 

might inform FERC regarding the need for the four studies in FERC’s 

December 22, 2009 Determination, or other downstream studies CSPA 

and others might request. Specifically, the CSPA representative asked 

what would be FERC’s “decision points” or “triggers?” [sic] FERC staff 

said that each commenter needed to make his or her own case for study 

                                                 
31
 Ibid. See esp. pp. 19-20 and p. 27, where Dr. Mesick suggests that the most critical time period for flows 

to maintain water temperatures in the lower Merced is March 20 through April 20. By contrast, the Vernalis 

Adaptive Management flows that took place over the last ten plus years and that are included in the water 

balance model were timed to take place in the second half of April and the first half of May. 
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modifications or new studies adhering to FERC’s study criteria, but in 

general FERC conditions the “power” portions of projects, not “irrigation 

deliveries,” which are conditioned by the State. The CSPA representative 

disagreed, and provided FERC staff with some hardcopy references. 

FERC staff reiterated that it was his understanding that FERC does not 

condition irrigation deliveries. Some meeting participants asked that this 

statement be included in the Initial Study Report meeting summary, which 

it is here.
32
  

 

Some clarification is in order. First, the FERC staff project lead did not say “irrigation 

deliveries.” He said “irrigation withdrawals.” The context of the discussion was 

specifically whether FERC can issue license conditions that require streamflows that 

constrain the amount of water that could otherwise be used for irrigation. The question 

was never, as is erroneously suggested by the ISR summary as quoted above, whether 

FERC can order the timing or amounts of irrigation deliveries. We agree that FERC 

cannot. The question is whether water can be required for FERC-ordered instream flows 

even if that has the effect of reducing the amount of water that would otherwise be used 

for irrigation purposes.   

 

The hard copy documents provided by CSPA to the FERC project lead at the ISR 

meeting were the 1965 order of the Federal Power Commission issuing the license for the 

New Don Pedro Project (FERC No. 2299), and the 1965 ruling of the 9
th
 Circuit 

upholding it. They are being filed here into the docket record in an appendix to the 

present comments. They were referenced and quoted extensively in August 31, 2009 and 

December 15, 2009 comments by Conservation Groups in this proceeding.
33
 However, it 

appears to us that FERC staff is not familiar with the case law. 

 

In the 1965 ruling, the 9
th
 Circuit, in upholding license requirements for the New Don 

Pedro Project, directly addressed this point. The Court affirmed not only the need to 

study and analyze the interaction of power production with other uses on a waterway, but 

also, citing to FPA section 10(a), affirmed the authority of the Commission to impair full 

use of water rights for irrigation purposes in favor of other beneficial uses:  

 

The districts contend that Article 37 impairs the irrigation uses of the 

districts covered by water rights acquired under California law, and that 

the Commission is without authority to impair those rights. … In granting 

such a license the Commission is required, under section 10(a) of the 

Federal Power Act, 49 Stat. 842 (1935), as amended 16 U.S.C. § 803(a) 

(1962), to consider all beneficial public uses including recreational uses. 

Under that section, and under section 4(g) of the Act, 16 U.S.C. § 797(g) 

(1958), the Commission is made the ‘guardian of the public domain.’ 

F.P.C. v. Idaho Power Co., 344 U.S. 17, 23, 73 S.Ct. 85, 97 L.Ed. 15. We 

therefore conclude that the Commission had authority to incorporate in the 

                                                 
32
 Initial Study Report meeting summary, 20101215-5095, pp. 6-7.  

33
 See Conservation Groups’ comments on Revised Study Plan, 20090831-5138, p. 9. See also especially 

Conservation Groups comments on  Study Dispute Panel Reports, 20091215-5129, pp. 6-9.  
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tendered license a condition which could operate to impair the districts' 

full use of their irrigation water rights in some future year. … Should such 

an eventuality come to pass, any such Commission action will be subject 

to review as to the sufficiency of the evidence to support findings upon 

which such action is based, and as to whether the action is arbitrary and 

capricious. But we now hold that the Commission has the legal authority 

to take appropriate action restricting the use of such irrigation rights, 

should the occasion arise.
34
 

 

State of California v. Federal Power Commission No. 19394, 59 P.U.R.3d., 175, 345 

F.2d.917, (1965). 

 

This discussion at the ISR meeting, and the documents exchanged there, thus go directly 

to the question of whether requested studies of biological resources downstream of the 

Crocker-Huffman Diversion Dam could inform license conditions. Conservation Groups 

now raise this issue for a third time.  

 

Conservation Groups are not pre-judging whether license conditions that may be 

informed by proposed biological studies downstream of Crocker-Huffman Diversion will 

or will not constrain water available for irrigation. Our point is simply that, at this time, 

eventual balancing by the Commission under Section 10(a) of the Federal Power Act may 

consider such effects, and that studies that might lead to such consideration cannot be 

denied a priori on the grounds that license conditions that result from such studies might 

in some measure constrain water supply.
35
 Conservation Groups agree, as the Court 

stated as quoted above, that any such constraint would be “subject to review as to the 

sufficiency of the evidence to support findings upon which such action is based, and as to 

whether the action is arbitrary and capricious.”  

 

In sum, there are clearly disputed factual issues
36
 concerning the condition and character 

of the salmon and O. mykiss fisheries in the Merced River, their existing and potential 

                                                 
34
 State of California v. Federal Power Commission No. 19394, 59 P.U.R.3d. 175, 345 F.2d.917, (1965). 

35
 We also note that NEPA expressly requires that a NEPA document consider a reasonable range of 

alternatives to the proposed action which would achieve a given purpose. See 42 U.S.C. § 4332(2)(E); 40 

C.F.R. § 1508.9(b), Bob Marshall Alliance, 852 F.2d at 1229; Native Ecosystem Council v. U.S. Forest 

Service, 428 F.3d 1233, 1245-46 (9
th
 Cir. 2005). This includes reasonable alternatives that are outside of the 

lead agency’s sole jurisdiction: 

 

[40 C.F.R.] section 1502.14 requires the EIS to examine all reasonable alternatives to the 

proposal. In determining the scope of alternatives to be considered, the emphasis is on 

what is "reasonable" rather than on whether the proponent or applicant likes or is itself 

capable of carrying out a particular alternative. Reasonable alternatives include those that 

are practical or feasible from the technical and economic standpoint and using common 

sense, rather than simply desirable from the standpoint of the applicant…. 

 

Council on Environmental Quality, “Forty Most Asked Questions Concerning CEQ’s National 

Environmental Policy Act Regulation,” 46 Fed. Reg. 18,026 (Mar. 23, 1981), Answer 2a. We believe that 

the information produced by these studies will inform the development of reasonable alternatives, which 

may include alternatives that affect water supply operations. 
36
 In discussing our proposed studies, we shall enumerate many of them. 
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habitats, and the ability of the project to protect, mitigate or enhance these fisheries. The 

Commission has the responsibility to order studies that will develop a record to inform 

license conditions that may reasonably do so. The information that will provided as a 

result of the Reservoir Water Temperature Management Feasibility Study, Salmonid 

Floodplain Rearing Study, Chinook Salmon Egg Viability Study, and Instream Flow 

(PHABSIM) Study downstream of Crocker-Huffman is necessary for the Commission to 

accurately characterize project impacts, to develop protection, mitigation and 

enhancement conditions for the benefit of anadromous fish affected by hydropower and 

water supply operations, and to analyze alternative power and water supply operations 

under NEPA. 

 

 

Significant New Information Is Provided By 

The Channel Armoring Study 

 

Information provided by the Channel Armoring Study
37
 has shown that project has direct 

effects on various geomorphic conditions downstream of Crocker-Huffman Dam. Thus, 

the Channel Armoring Study results show that the project directly affects downstream 

aquatic habitats and salmonid resources.  

 

The results of the Channel Armoring Study demonstrate that the project’s New Exchequer 

and McSwain dams are the principal cause of sediment depletion and lack of bedload 

transport in the Merced River downstream of the project. This has resulted in extensive 

channel armoring. The project has also impaired other natural river morphological 

functions such as floodplain formation and inundation.   

 

This geomorphic impairment in turn impairs properly functioning riverine ecosystems 

(e.g., benthic macroinvertebrate production and food sources; salmonid juvenile rearing 

habitat). The reduction or elimination of flows to move gravel and to provide bedload 

transport impedes development and maintenance of clean spawning riffles for 

anadromous and resident salmonids. Reduced magnitude and frequency of high flow 

events cause excessive vegetation establishment or encroachment on alluvial bar 

surfaces, reduce channel size and flow capacity (increasing local velocities at high flows), 

inhibit gravel movement from bars, and result in significant reduction of available 

salmonid spawning habitat. 

 

Because of this further demonstrated direct effect of the project on biological resources 

downstream of the project, the fisheries studies requested and described above should be 

required by the Commission. 

 

Please see our discussion of the Channel Armoring Study below for analysis of the results 

of that study.  

 

 

                                                 
37
 See Licensee’s Technical Memorandum TM 1-1, and Licensee’s Channel Armoring Study Plan, 

20100205-5063.  
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Additional Significant New Information: 

Studies Described in Licensee’s Revised Study Plan 

Are Not Underway or Likely To Be Completed 

 
The Merced ID Revised Study Plan (August 14, 2009) discusses a joint CDFG - Merced 

ID Memorandum of Understanding (MOU) which licensee maintains would inform the 

Commission and relicensing participants of on-going studies and provide data and 

information on anadromous fish habitats and populations in the lower Merced River 

downstream of Crocker-Huffman Dam: 

  
The joint CDFG/Merced ID study program defines the objectives, basic 

experimental design, and the responsibilities for study implementation. 

The studies and instream flow scheduling are coordinated with other 

studies throughout the San Joaquin basin and the Delta. Although the 

MOU was signed in 2002, CDFG and Merced ID initiated some of the 

studies earlier in recognition of the importance in acquiring a long-term 

database necessary for comprehensive analyses of the habitats and fish 

populations over time. Components of this program are presently 

underway and are planned for completion over the next several years. The 

completion of the 10-year program is intended to identify the long-

term instream flow and other needs of salmon in the Merced River.
38
 

 

Four “MOU Studies” of Chinook salmon were identified in the Licensee’s Revised Study 

Plan
39
:  a) MOU Study 1 - Adult Chinook Salmon Migration Timing ; b) MOU Study 2 - 

Evaluation of Anadromous Salmonid Spawning Habitats in the Lower Merced River; c)  

MOU Study 3 - Evaluation of Anadromous Salmonid Rearing Habitats in the Lower 

Merced River; and d) MOU Study 4 - Evaluation of Juvenile Chinook Salmon 

Outmigration and Survival in the Lower Merced River. The Revised Study Plan stated 

that the results of these studies would be available by September, 2011.  

 

No work has been done on these studies since August 2009, and the information will not 

be available for inclusion in licensee’s Draft License Application. There is no likelihood 

that the CDFG - Merced ID MOU will be extended.   

 

As a result of this inactivity and lack of future plans for addressing these information 

needs, the additional study requests now being filed by DFG and other relicensing 

participants are needed to help address this information deficiency.  The present study 

requests contain some overlap with the previously proposed “MOU studies.”  

 

 

 

 

                                                 
38
 Licensee’s Revised Study Plan 20090814-5084, p. 3-46 (emphasis added) 

39
 Ibid, pp. 3-51 to 3-53. 
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The Commission Should Require The Determination of Anadromy in Merced River 

O. Mykiss Study As Proposed by the U.S. Fish and Wildlife Service 

 

The Determination of Anadromy in Merced River O. Mykiss Study now proposed by the 

U.S Fish and Wildlife Service reinvests two aspects of the Anadromy Salmonid Habitat 

Study submitted by Resource Agencies and Conservation Groups on August 31, 2009. 

Specifically, the new study proposes use a resistance board weir to trap O. mykiss 

migrating into the Merced River, and to assess the age structure and the condition of 

anadromy of Merced River O. mykiss. Rather than using otolith microchemistry to 

evaluate anadromy, as proposed in the previous Anadromy Salmonid Habitat Study, the 

present proposal would use radio tracking to follow migration of tagged O. mykiss, and 

also use fin clips and DNA technology to assess anadromy. Radio-tracking and fin-

clipping would avoid the certain mortality that is required in otolith analysis; concern was 

expressed by several parties about mortality required by the previous study. Much of the 

radio-tracking infrastructure is already installed and available for use because of Fish and 

Wildlife Service participation in different but similar ongoing studies. 

 

In denying the earlier Anadromy Salmonid Habitat Study, the Director’s Formal Study 

Determination stated:  

 

Thus, we agree with both the Panel and the Resource Agency Panelist that 

the nexus between project cumulative effects and the resources has been 

established.  However, direct project effects have not been established. As 

explained above, results from the Water Balance/Operations Model Study 

and the Water Temperature Model Study will serve to identify direct 

project effects and therefore, inform the necessity and scope of any future 

studies. We agree with the Panel’s conclusion that the agencies have not 
adequately described the need for additional information (Study Criterion 

4), as existing information, which includes a coarse-scale habitat 

assessment of the mainstem Merced River, in concert with currently 

approved studies are sufficient to inform relicensing participants on the 

potential project-related cumulative effects on anadromous salmonid 

habitats.  For the reasons cited above, we maintain that the study is not 

warranted.
40
 

 

The Anadromy Salmonid Habitat Study was denied by the Director, in the first instance, 

by the same reasoning that deferred the “phased studies” (the Reservoir Water 

Temperature Management Feasibility Study, Salmonid Floodplain Rearing Study, 

Chinook Salmon Egg Viability Study, and Instream Flow (PHABSIM) Study downstream 

of Crocker-Huffman). The governing issue was the existence or non-existence of direct 

project effects on the resource to be studied. For the same reasons we have enumerated 

above for the four “phased” studies, we believe that in view of the results of the water 

balance and water temperature models and the Channel Armoring Study, the test of direct 

                                                 
40
 Director’s formal study dispute resolution determination, 20091222-3035, Appendix B,  p. 9. 



Conservation Groups Comments on Licensee Initial Study Report 

Merced River Hydroelectric Project No. 2179-042  

 18 

effects in regards to the Anadromy Salmonid Habitat Study has been met. As an improved 

and more limited subset of that previous study proposal, the present Determination of 

Anadromy in Merced River O. Mykiss Study also meets that test.   

 

There is then the additional burden of addressing study criterion 4. Given that direct 

project effects on listed species have been established, Conservation Groups submit that 

the cited “coarse-scale habitat assessment of the mainstem Merced River” is plainly 

inadequate to inform license conditions, NEPA analysis, and the Section 7 consultation 

under the federal Endangered Species Act. The “coarse-scale” habitat assessment 

conducted by Stillwater Sciences in 2008 and cited by the Director provides little more 

than a presence/absence analysis of O. mykiss populations downstream of Crocker-

Huffman. It explicitly states that it did not address anadromous vs. resident life history: 

“sampling methods did not allow for absolute distinction between the anadromous form 

of O. mykiss (steelhead) and the freshwater form (rainbow trout).”
41
  

 

The earlier study by Zimmerman et al., while more definitive in establishing anadromous 

life history in Merced River O. mykiss, also recommended further study: “[f]urther work 

is needed to better assess the contribution of steelhead and rainbow trout to the 

anadromous population of O. mykiss in streams throughout the Central Valley.”
42
 It is 

worth noting that in its Revised Study Plan and its filing on September 7, 2009, licensee 

went to great lengths to attempt to discredit Zimmerman.
43
 However, in spite of the 

controversy elevated by Merced ID, it has proposed no study in any venue to further 

address this issue.  

 

The likelihood that licensee will not complete the MOU studies is also significant new 

information germane to the need for this study.  

 

 
The Channel Armoring Study Should be Modified to Require Further Study. 

 
The Initial Study Report states that the Channel Armoring Study as provided in the 

Formal Study Determination is complete, and recommends no further study.  See ISR, pp. 

2-8, 2-9. We disagree with Merced Irrigation District’s recommendation to not pursue 

further study. 

 

The National Marine Fisheries Service (NMFS) has provided a comprehensive analysis 

of the results of the Channel Armoring Study
44
 in its letter to FERC.

45
 We have reviewed 

                                                 
41
 Stillwater Sciences, 2008, p. 8-6. The Merced River Alliance Project Final Report. Volume II: Biological 

monitoring and assessment report. Prepared by Stillwater Sciences, Berkeley, California.  
42
 Zimmerman et al. 2009. Maternal Origin and Migratory History of Steelhead and Rainbow Trout 

Captured in Rivers of the Central Valley, California. Trans. Am. Fish. Soc. 138:280-291; p. 288. 
43
 See esp. 20090908-5128, pp. 3-4.  

44
 Licensee’s Technical Memorandum TM 1-1, December, 2010, available at:  

http://www.eurekasw.com/MID/Technical%20Memoranda/2010%20Technical%20Memoranda/Technical

%20Memorandum%2001-01%20-%20Channel%20Armoring/Tech%20Memo%201-1%20-

%20Channel%20Armoring.pdf 
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and analyzed the information in Technical Memorandum 1-1, which discusses results of 

the Channel Armoring Study, and we concur with and support NMFS’s conclusions and 

recommendations. We provide a synopsis of the important information from that review 

and analysis below. We also request that the study plan be revised to further evaluate 

project effects on channel geomorphology and changes to sediment transport. This 

information will be important in determining appropriate mitigation for these project 

effects on anadromous and resident fisheries.  

 

FERC Projects P-2179 and P-2467 have affected, and continue to affect, gravel and 

sediment replenishment, recruitment, and mobilization in the Merced River watershed 

downstream of New Exchequer Dam. New Exchequer Dam blocks and modifies flows 

and gravel and sediment replenishment, which, in turn, impedes sediment transport 

required for the maintenance of viable anadromous fish spawning habitat downstream of 

the project. Impairment of flows and sediment replenishment causes channel armoring. 

 

The Channel Armoring study plan stated the licensee’s technical opinion of how the 

study results were to be interpreted: 

 

If the armoring is more pronounced downstream of Crocker-Huffman 

Diversion Dam, then that would show Crocker-Huffman Diversion Dam 

has a cumulative negative effect. If the armoring is similar below Crocker-

Huffman Diversion Dam and upstream of Crocker-Huffman, then that 

would point to the project facilities as the prime causative agent for the 

changes seen in the channel beds that is not otherwise attributable to 

historical dredging and mining operations.
46
  

 

The results from the particle-size analysis and the channel armoring analysis show that 

the Merced Falls reach and the reach below Crocker-Huffman Dam are both moderately 

armored, and there is no difference between reaches:  

 

  This study indicates there is no significant statistical difference in the ratio of 

surface D50 to sub-surface D50 (armoring ratio) between the Merced Falls and 

Crocker-Huffman Reaches. The lack of statistical difference between the Merced 

Falls and Crocker-Huffman Reaches shows that armoring is in place above the 

Crocker-Huffman Diversion Dam, before the Crocker-Huffman Diversion has an 

influence on armoring.
47
  

 

                                                                                                                                                 
45
 National Marine Fisheries Service, January 28, 2011: Request for Additional Information and Studies 

based on Substantive Changes in Regulations and Policies, New Significant Information, and the Initial 

Study Report for the Merced River Hydroelectric Project, Federal Energy Regulatory Commission Project 

No. P-2179, Merced River, California. 
46
 Licensee’s Channel Armoring Study Plan, 20100205-5063, pp. 22-23. 

47
 Licensee’s Technical Memorandum TM 1-1, p. 32. The Technical Memo offers no comment on 

“historical dredging and mining operations.”  



Conservation Groups Comments on Licensee Initial Study Report 

Merced River Hydroelectric Project No. 2179-042  

 20 

According to licensee’s guidelines for interpreting study results set forth in the Study 

Plan, the project is thus the “prime causative agent” of channel armoring downstream of 

Crocker-Huffman Dam.  

 

The Technical Memo provides further evidence of direct project effects downstream of 

the project in terms both of sediment capture and peak flow reduction.   

 

Sediment capture by New Exchequer Dam is estimated to be 37,000 to 74,000 tons per 

year of bedload material. This estimate is two to four times greater than any earlier 

estimate. McSwain Dam captures about 1450 to 2900 tons per year of total sediment 

load, suggesting that more than 95% of the total sediment load delivered above Lake 

McClure is trapped within Lake McClure. With both dams operating as very effective 

sediment and gravel filters, essentially 100% of the Merced River watershed sediment 

sources is trapped in Project facilities. This sediment supply deficiency in lower river 

reaches is further exacerbated by lack of bank erosion and other tributary inputs. This has 

resulted in sediment starvation and depletion of the riverbed below the Project, with 

exception of limited gravel augmentation efforts below Crocker Huffman Dam by non-

project parties. 
 

Peak flow reductions downstream of the project adversely affect sediment transport 

processes, riparian vegetation recruitment, overbank habitat inundation, and floodplain 

access for anadromous and resident fish. The Channel Armoring Study documented 

decreases of peak flows of 87% of unimpaired flow, with only one flow (1997) exceeding 

8,000 cfs. The current maximum flow is 4,500 cfs, conditioned by the Corps of Engineers 

maximum flood control target. While these reductions in flow have been reported, the 

ecological impacts of flood control flow reduction on direct, indirect, or cumulative 

impacts to ecological function have not. 
 

The Channel Armoring Study failed to answer the following questions about Project 

effects on the Merced River: 
 

• What is the current volumetric annual sediment transport capacity in the Merced 

Falls Reach and downstream of Crocker-Huffman Dam, with existing hydrologic 

conditions? How does this compare with unimpaired average annual sediment 

transport capacity? 

• If the surface and subsurface materials do not transport at bankfull flows, at what 

flows will these grain sizes be moved? 

• What sediment sizes will mobilize at a bankfull discharge and at a 1.5- to 2-year 

recurrence interval flood under the current flow regime? 

• What grain size and volume of material would be required upstream and 

downstream of Crocker-Huffman Dam to sustain ecologically functional gravel 

deposits and/or riffles that could be used for anadromous fish and resident 

salmonid populations? 

• What are the most environmentally realistic methods for providing 

recovery/restoration of baseline anadromous salmonid spawning habitats?  
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In response to these questions, Conservation Groups recommend inclusion of the  

Sediment/Gravel Budget and Mobility Study in the licensee Study Plan to address these 

information needs.  While it is presented as a stand-alone study, this study request  is a 

simple modification and extension of the FERC-approved Channel Armoring Study. The 

proposed study is designed to inform the development of license requirements by 

determining quantities and qualities of sediment deficiencies, practical methods for 

addressing those deficiencies, and flows needed for gravel deposition and for riffle 

recovery and maintenance.  

 

 

The Commission Should Require the  

Upper River Fish Populations and Habitat Study. 

 
The Study Plan as adopted in the Formal Study Determination did not include study to 

address the potential for introduction of anadromous fisheries upstream of the project. 

 

The Director determined that the Upper River Fish Populations and Habitat Study 

request did not meet Study Criterion (#5) for nexus to the project. The basis for that 

determination was:  

 

there was no proposal to introduce fish species into project reservoirs, no 

proposal for any new project structures upstream of the project’s uppermost 

reservoir Lake McClure, no proposal for any actions that could alter habitat 

upstream of Lake McClure, and no known anadromous fish populations in 

the upper Merced River.
48
   

 

Since this determination was made, there have been further developments making the 

introduction of anadromous fish into project waters foreseeable during the term of the 

new license. There are fishery management plans, feasibility studies, and proposals
49,50

 to 

increase upstream passage of anadromous species (Chinook salmon and steelhead trout) 

below and above Project facilities in the Merced River. NMFS’s Public Draft Central 

Valley Recovery Plan plans for the reintroduction and passage of steelhead trout and 

Chinook salmon into and above project facilities. These reintroductions are dependent 

upon successful passage programs around and above project facilities (New Exchequer 

Dam and Lake McClure), as well as improved passage in downstream reaches of the 

Merced River. Thus, there are proposals to introduce anadromous fish species into project 

reservoirs. 

 

At present, there are no specific proposals for new project structures upstream of Lake 

McClure. However, if feasibility studies indicate the potential for successful passage 

programs around and above project facilities, those programs will necessitate new project 

                                                 
48
 Formal Study Determination, 20091222-3035, Appendix B, p. 7. 

49
 NMFS 2009 Public Draft Central Valley Salmon and Steelhead Recovery Plan, pp. 91, 116, 124, 145, 

146, and 151. 
50
 CDFG (2009) and NMFS (2010) letters to Merced ID and PG&E regarding fish passage on Merced 

River. 
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structures, such as capture and release facilities, that would be required in or upstream of 

Lake McClure. If feasibility studies indicate a need for enhanced passage below project 

facilities, then new project structures immediately downstream of the project facilities 

would be needed. Thus, while there are no specific proposals for project structures at this 

time, there could be a fish passage prescription, dependent upon the outcome of 

feasibility studies to evaluate fish passage. 

 

CDFG currently stocks Lake McClure and McSwain Reservoir with two potentially 

anadromous fish species, Chinook salmon and rainbow trout.  From 2002-2010, DFG has 

planted fall-run Chinook salmon fingerlings
51,52

. CDFG fish stocking records indicated that 
from 2002 through 2009, Lake McClure received approximately 370,440 Chinook salmon.  
Those plantings are expected to continue into the future.   

 

CDFG fish stocking records show that from 2002 to 2009, Lake McClure was planted 

with approximately 434,000 rainbow trout and McSwain Reservoir was planted with 

approximately 225,045 rainbow trout
53
. Chinook salmon are caught in McSwain 

Reservoir
54
 by recreational anglers. Thus, there are populations of (potentially) 

anadromous salmonids in both Project reservoirs. 

 

Studies performed under the Study Plan and discussed in the ISR did not provide any 

information on fish populations and habitat in the Merced River upstream of the projects.  

 

The Formal Study Determination stated:  
 

. . . if anadromous fish are reintroduced to the project area …the 

Commission may require additional studies to assess project effects on 

anadromous fish. If NMFS …prescribes a … fishway prescription(s), we 

will evaluate that measure in our NEPA analysis.
 55
  

 

The project’s dams adversely affect the ability of anadromous fish to pass to their historic 

reproductive habitats, thus confining entire populations to limited, below-dam habitat. 

Thus, there are several key unaddressed questions regarding the project’s impacts to 

anadromous fish passage: 

 

• What are the current fish species distributions, abundances, and sizes of fish in the 

South Fork, Merced River? 

• How might Lake McClure water surface elevations, flows into Lake McClure, 

and temperature conditions affect anadromous fish habitat and passage? 

• How much spawning and rearing habitat is available in the South Fork Merced 

River, and what is the quality of that habitat? 

                                                 
51
 Kollenborn, CDFG, 2010, pers. comm. 

52
 Licensee’s Technical Memorandum 3-1, Table 4.0-1; Section 4.2.4. 

53
 Ibid, Section 4.2-1. 

54
 Ibid, Table 3.2-12. 

55
 Director’s formal study dispute resolution determination, 20091222-3035, p. 11.  
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• What are the critical summer and autumn temperatures that may affect the over-

summering potential of anadromous O. mykiss? 

• What is the risk of predation to migrating salmonid juveniles in the upper Merced 

River? 

• How might steelhead and Chinook salmon utilize habitat in the upper Merced 

River, including the South Fork? 

 

The results of the Upper River Fish Populations and Habitat study request will provide 

scientific evidence regarding habitat suitability for anadromous salmonids in the upper 

Merced River watershed. An evaluation of how existing resident fish populations might 

affect important life history stages of potentially reintroduced anadromous fish is 

important to determine the feasibility of salmon and steelhead reintroduction. 

 

Absent the proposed study of upper river fish populations and habitat, the Commission 

will have inadequate information to conduct the contemplated NEPA analysis or to 

evaluate a potential Section 18 fishway prescription, as well as to evaluate the best 

options for the development of the waterway.  

 

 

Conclusion 

 

The Initial Study Report has confirmed that the Merced River Hydroelectric Project has 

direct effects on biological resources downstream of Crocker-Huffman Dam. Additional 

study regarding project effects on biological resources upstream and downstream of the 

project is needed to inform the development of protection, mitigation and enhancement 

measures, the development of alternatives under NEPA, and the Section 7 Endangered 

Species Act consultation. The Commission should order studies proposed by the 

Resource Agencies and Conservation Groups. These studies are: Reservoir Water 

Temperature Management Feasibility Study, Salmonid Floodplain Rearing Study, 

Chinook Salmon Egg Viability Study, Instream Flow (PHABSIM) Study downstream of 

Crocker-Huffman, Determination of Anadromy in Merced River O. Mykiss Study, 

Sediment/Gravel Budget and Mobility Study, and the Upper River Fish Populations and 

Habitat Study. 

 

Thank you for the opportunity to comment on the Initial Study Report of the relicensing 

of the Merced River Hydroelectric Project, and to submit second year study requests. 
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Respectfully submitted,  

 

 

 

  
Michael Martin, Ph.D. 

Director  

 

Merced River Conservation Committee 

PO Box 2216, Mariposa, CA 95338 

 (209) 966-6406  

mmartin@sti.net 
 

 

Brian J. Johnson 

Staff Attorney & Director, California Water Project 

Trout Unlimited 

1808 B 5th Street 

Berkeley, CA 94710 

(510) 528-4772 

bjohnson@tu.org  

 
 

 

Chris Shutes 

FERC Projects Director 

California Sportfishing Protection Alliance 

1608 Francisco St., Berkeley, CA 94703 

(510) 421-2405 

blancapaloma@msn.com 
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Golden West Women Flyfishers 
 

 
Steelhead Committee, Northern California Council Federation of Flyfishers 

Cindy Charles 

1940 Sacramento St. 

San Francisco, CA 94109 

cindy@ccharles.net 
 

 

 

 

Steve Rothert 

Director, California Field Office 

American Rivers 

srothert@americanrivers.org 
 
 

 

 

 
 

Ronald Stork 

Senior Policy Advocate 

Friends of the River 

1418 20
th
 St., Suite 100 

Sacramento, CA 95814 

916 442-3155 x220  

 

 


