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June 13, 2013

Mr. Craig Wilson, Delta Watermaster

State Water Resources Control Board

P. O. Box 100

Sacramento, CA 95812


Re:
Your May 29, 2013 Letter Responding to Proposed Actions to 



Conserve Cold Water Pool in Shasta Reservoir for Fishery Resources
Dear Mr. Wilson:


I am in receipt of your May 29, 2013 letter to Ronald Milligan of USBR and David Roose of DWR regarding their previous correspondence to the SWRCB dealing with western Delta water quality standards.


I would first like to note that the original letter from the two gentlemen was not released to the public in general, in that I did not receive any copy or notice from DWR or USBR, nor was it forwarded via any of the SWRCB service lists for the various topics including water quality or water rights.  I eventually received a copy of that letter and of your May 29 letter from third parties, I assume mu copy originated from a party on the limited cc list.


I suggest that in the future any such important notice, especially one which seeks changes to water rights permits and changes to water right decisions be distributed to the public as a whole, and certainly to all in-Delta interests.


The main purpose of this letter is to strongly object to your decision to “not object to or take any action” regarding DWR and USBR’s decision to violated their permit and D-1641 requirements to meet the specified western Delta water quality standards.  Although the past six months have been a near historic dry period, enforcement of the permit conditions of the projects, applicable water rights decision and Water Quality Plans should not be so casually ignored.


Even if all of what the projects state is true in their “we want to violate the law” letter that does not justify your decision.  The protections for water quality are not just important, they are the pre-condition to exercising the rights and benefits under project permits.  Fishery protections, agricultural protections and certainly municipal use protections are necessary for both the long term and the short term.  Being able to waive these conditions eviscerates them.  Many recent examples highlight this, but I will only give two.


As you know, in 2009 DWR and USBR petitioned the SWRCB for relief from their permit and D-1641 requirements to meet the Delta outflow standard.  After two years of drought, the projects could not fully supply their highest priority contractor (Exchange Contractors) and claimed they did not have enough water in storage (which when combined with any other flows was insufficient) to meet both X2 and later cold water needs.  On the face, this seemed like a dire situation requiring the choice between meeting two fishery protections.  However, we then learned that at the same time outflow was about 2/3 of the requirement (7,000 cfs instead of 11,500 cfs) the projects increased exports from 2000 cfs to 4000 cfs.  Thus, while pleading poverty to meet the requirements of their permits, the project casually pilfered one-third of the fishery flow for themselves.  In actuality therefore, the projects could (and should have) met the X2 requirement by not diverting.  


Of course there are consequences to many parties, including south Delta farmers and certain municipalities if there are no exports from the southern Delta, but the point remains; instead of meeting permit obligations, the projects chose to take the water for themselves instead.  Such is not the method by which the SWRCB protects beneficial uses.


The second example is of course the 18 years of violations of the southern Delta water quality standards (salinity) by the projects.  A standard developed to protect local water users from the hundreds of thousands of tons of salt introduced by the CVP has been completely ignored and never enforced.  D-1641 precluded certain exports unless the standards were being met, but of course, the projects violated that permit/D-1541 condition for as long as it took for the SWRCB to amend that condition.  When the CDO limitations (which ordered the projects to “obviate” future violations) were about to kick in, the SWRCB once again changed the rules to allow exports rather than require permit compliance.  And of course, when no other option remained, the SWRCB decided to simply change the standard so that bad water quality in the southern Delta would not impair exports.  While local farmers regularly experience crop damage from CVP salt, the SWRCB has ensured that the projects must not lose any water to meet their responsibilities.


In the present case, western Delta standards are now somehow unimportant when exporters are experiencing shortages.  However, we see from the 2009 example that after relatively short droughts (two years in that case) there is simply little or no supply for export in some months.  To address this problem, the SWRCB becomes a co-conspirator in making sure that exports are maximized at the expense of some other party or priorities, thus turning water rights law upside-down and shifting the project shortage on to others.


I ask that you reconsider your decision for a number of reasons.  First, in choosing to prefer exports, you are prejudicing any party who wishes to challenge the permit violations because you act on behalf of the Board which would be the “judge” in any such challenge.


Second, there is no means by which you have or can determine that relaxing the standards will not somehow become a boon to the exporters.  Given recent history, it is clear they will try to take any “saved” water for themselves rather then meet their existing obligations.


Third, I see no real analysis which indicates that there is any policy, law or regulation which allows a party charged with a water quality requirement to not meet that requirement but rather take the water for their own beneficial use.  Is the use of water by exporters somehow better or superior to using that water to meet standards?


Fourth, as set forth above, the SWRCB becomes an ineffectual regulator when it relaxes its own requirements for the benefit of one group and one group only.  If a Delta water right license holder asked to be relieved from one of its permit limitations would the SWRCB say “okay?”  Certainly not.


Finally, it appears that this effort to decrease the water in the system dedicated to meeting standards is part of a larger effort by exporters to construct the argument that no water will exist in the Delta channels this summer for local diversion and use.  Recent statements by exporter representatives indicate they will again try to assert the old and false notion that sometimes there is no water for in-Delta use.  By not having to meet the standards meant to protect in-Delta users, they can bolster their position of no water for the Delta.


Of course the notion that there is no water for in-Delta use is legally and physically false.  Delta channels always have water, which means any water right contingent on a supply in the channels is never impaired.  The fact that sometimes that water may degrade in quality has no effect on the right to use water.  When a third party adds its water to the system, the addition of that water cannot somehow preclude someone from using the water when he/she could have used it in the absence of the added water.  And of course, since the projects are charged legally with preventing salinity intrusion and meeting standards for the benefit of in-Delta users, they cannot somehow claim those users cannot touch the water released for their benefit.


I ask that you reconsider the decision in your May 29, 2013 letter and require the projects to meet all of their permit conditions, including the southern Delta salinity standards.
  Please feel free to contact me if you have any questions.







Very truly yours,







JOHN HERRICK

cc:
Mr. Thomas Howard, Executive Director


Ms. Maria Rea, Central Valley Office Supervisor


Mr. Carl Wilcox


Ms. Kim Turner, Assistant Field Supervisor


Ms. Erin Foresman


Ms. Melinda Terry, Manager


Dante Nomellini, Jr.


Mr. Paul Fujitani


Mr. John Leahigh

�    The SWRCB was ready, willing and eager to bless this relaxation of fishery protection in a dry year but was saved from itself by the fortuitous rainfall which suddenly met X2.






