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The Honorable Ms. Jewell, Mr. McInnis and Mr. Blumenfeld; 
 

The Bureau of Reclamation (BOR), as the lead federal agency for the extension 
of the Grasslands Bypass Project (GBP) in California’s San Joaquin Valley, is failing to 
meet USFWS conditions required in the 2009 and 2001 Biological Opinions1 for the 
project and, after receipt of new information, BOR has not initiated required consultation 
with the National Marine and Fisheries Services (NMFS) and USFWS.  These two 
actions violate ESA requirements.  In addition, the original project was predicated on 
comprehensive monitoring to evaluate possible impacts, but BOR’s proposed 
reductions in monitoring for the GBP will now result in unacceptable risks to public 
health and the biological resources of the Grasslands Area wetland channels, San 
Joaquin River and the Bay-Delta Estuary due to the project’s discharge of polluted 
groundwater into these watercourses. Without your intervention, risks to public health 
will likely go undetected and the biological conditions deemed necessary by federal 
scientists to protect endangered species will not be met. 

As background, the GBP was originally authorized as a temporary project in the 
early 1990s to discharge selenium, boron, salts and other pollutants from the San 
Joaquin Valley, via the federal San Luis Drain. The GBP was pitched as innovative, but 
there is nothing innovative about collecting pollutants in the San Luis Drain and 
discharging them to the nation’s waterways.   The promised treatment solution has yet 
to become a reality.2 Now, more than twenty years later, the GBP is still discharging 
toxic pollutants. Longtime residents of California and USFWS scientists recall the1984 
pictures of birds with twisted beaks, deformed heads and the limp, dead chicks of 
migratory waterfowl caused by high levels of selenium accumulating in refuges. These 
birds died by the thousands in Kesterson National Wildlife Refuge near Los Banos – 
one of the state's worst wildlife disasters.  

The GBP has operated under a succession of exemptions from the Federal and 
State 5 parts per billion (ppb) selenium water-quality standards and the 2 ppb aquatic 
standard for Mud Slough North and Grasslands Area wetland channels. Selenium and 
other pollutants traverse through national refuge channels to the San Joaquin River and 
into the Bay-Delta Estuary.  Monitoring has demonstrated lethal levels of pollutants from 
the project in the San Joaquin River and wetlands. Endangered Species potentially 
impacted by the GBP include the Giant Garter Snake, San Joaquin Kit Fox, Salmon, 
Sturgeon, Steelhead, and more than 20 others.3 Other species are also impacted like 
the Sacramento splittail that forages in the selenium impacted food chain in the Delta. 

 
With this historical background, the BOR adopted a Record of Decision in 2009 

that required implementation of reasonable and prudent measures contained in the 
USFWS Biological Opinions. BOR has failed to implement many of these measures, 
including a requirement to complete annual reports on the status of compliance with the 
Biological Opinion.   BOR’s failure to follow these conditions raises serious legal 
questions about ESA compliance.  Further compounding the situation, BOR has 
proposed a Reduced Monitoring Program (RMP) that results in a lack of accountability 
and will likely result in significant impacts to fish and wildlife without anyone knowing.  At 
risk are endangered species in the Delta Estuary, San Joaquin River, and Grasslands 
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wetland channels, migratory birds and wildlife that inhabit National Wildlife Refuges 
where these pollutants traverse. The concerns raised by federal scientists have been 
ignored.4 
 

Your action is needed to carry out President Obama’s efforts to ensure scientific 
integrity and transparency in the federal government, to remedy the compromised 
quality of data from BOR’s reduced monitoring program (RMP), and to ensure the 
efficacy of data to document the fate and transport of selenium being discharged into 
the waters of the state and nation. 5  The following remedies are needed to ensure these 
federal scientific safeguards and protocols are met: 
 

1. Reinitiate USFWS and NMFS consultation under the Endangered Species Act for 
sturgeon, salmon, steelhead, and Giant Garter Snake, and ensure that all 
monitoring data is made available to these scientists for review. Make NMFS part 
of the oversight and review committee for the project. 

 
2.  Require greater outreach and public health warnings and culturally-appropriate 

educational materials to anglers of color whose fish consumption is higher and 
where customs include taking fish home at a higher rate, fishing more frequently, 
and sharing their fish with friends and family.  “Do not consume fish” public health 
warnings in English6 and posting selenium levels with GBP drainer interpreted 
data is not sufficient to protect people of color, especially those with limited 
English or internet access from the elevated public health risks. 
 

3. Pursuant to DOI’s Scientific Integrity Policy and the Federal Data Quality Act,7 
withdraw the existing Record of Decision (ROD) and adopt a policy decision that 
is consistent with available data and mitigation promises, and which contains 
enforcement measures and consequences sufficient to ensure conditions 
contained in the biological opinions are implemented.  Such action will go a long 
way to restore public trust in DOI’s decision making and promises.  

 
4. Pursuant to the 2010 DOI Information Quality Mission8 and the DOI & OMB Peer 

Review policy,9 require that the proposed RMP is peer reviewed to ensure that 
selenium water quality monitoring data is sufficient to measure the 4-day average 
Clean Water Act requirements at the point of discharge to the San Joaquin River, 
sufficient data is collected to meet USGS modeling protocols to determine fate 
and transport of selenium including the Delta-Estuary, and, as requested by 
USFWS, sufficient biological monitoring occurs in the San Luis Drain Sediment 
and at the valley treatment and reuse site to confirm that selenium is not 
accumulating in wildlife to levels of concern. 

 
Thank you for consideration of this request.  Details on the issues raised above 

are provided in the attached specific comments.  Your intervention is critical to ensure 
that the expertise and protocols of USFWS and USGS scientists are followed and 
implemented with regard to such an important federal action.  

 
We look forward to hearing from you regarding our requests. 
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Sincerely, 

            

Carolee Krieger       Bill Jennings 
Executive Director     Chairman and Executive Director 
California Water Impact Network   California Sportfishing  
caroleekrieger7@gmail.com   Protection Alliance 
       deltakeep@me.com  
 
 

                 
Barbara Barrigan-Parrilla     Larry Collins  
President      President   
Restore the Delta     Crab Boat Owners Association Inc. 
barbara@restorethedelta.org    lcollins@sfcrabboat.com  
 

              
Bruce Reznik      Lloyd Carter  
Executive Director     President  
Planning and Conservation League  Save Our Streams Council 
BReznik@pcl.org      lcarter0i@comcast.net  
 

                        
Conner Everts          Barbara Vlamis 
Executive Director                   Executive Director    
Southern California Watershed Alliance             AquAlliance 
connere@gmail.com      barbarav@aqualliance.net 
  

         
Fred Egger, President    C. Mark Rockwell 
North Coast Rivers Alliance   Endangered Species Coalition 
fegger@pacbell.net      mrockwell@stopextinction.org   
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Colin Bailey      Caleen Sisk 
Executive Director     Chief of the Winnemem  
Environmental Justice Coalition for Water  Wintu Tribe 
colin@ejcw.org      calenwintu@gmail.com  
 
 
Adam Scow       
California Campaign Coordinator     
Food and Water Watch     
ascow@fww.org 
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Specific Comments 

BOR Violation of ESA Requirements 
The massive discharge of contaminants in a wetland and hydrologic system with 

numerous Federally-listed endangered species makes compliance with ESA absolutely 
critical.10 However, BOR has violated ESA requirements by (1) not complying with 
conditions specified in the USFWS Biological Opinions, and (2) not initiating 
consultations with USFWS and NMFS when significant new information has become 
available. 

 
The USFWS has issued Biological Opinions on the GBP (2001) and the GBP 

Extension (2009), which spell out specific conditions that need to be met to protect 
Endangered Species.11  On December 21, 2009, BOR adopted a Record of Decision 
(ROD) that pledged to meet the specified conditions in the USFWS Biological Opinions 
regarding protection of Endangered Species from the extension of the GBP.   In short, 
BOR pledged that GBP collection of polluted groundwater and utilization of the federal 
San Luis Drain to discharge these contaminants, such as selenium, in a manner that 
would not result in concentrations in excess of water quality standards.12  
 
Primary Areas of BOR noncompliance with USFWS Biological Opinion: 
 

1. Many of the reasonable and prudent measures required in the 2009 Biological 
opinion have not been followed nor implemented as required in the 2009 
ROD for the Grassland Bypass Project Extension. 
 

2. Required annual reports to ensure compliance with the BO have not been 
filed with USFWS. 
  

3. Despite a deadline of October 1, 2012 and a $6.384 million grant from BOR to 
the Grassland Drainers (Panoche Drainage District), several sumps that 
discharge highly contaminated groundwater (including mercury) into the Delta 
Mendota Canal have not been rerouted. Failure to take action impacts refuge 
water quality with high levels of pollution. 

 
4. In accordance with the 2009 BOR Use Agreement, by the end of 2013 the 

private Grassland Drainers are required to provide a plan to meet specified 
selenium and salt loads at a noticed public meeting.  This has not occurred.  
 

5. Required pollution prevention protections in waste discharge requirements 
(designed to prevent further impacts from selenium and other contaminants) 
have not been issued for the valley pilot treatment plant scheduled for 
operation in spring 2014. 

 
In addition to these specific instances of noncompliance with the Biological 

Opinion, monitoring data subsequent to the 2009 GBP BO and the NMFS concurrence 
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memo showed that selenium levels in the San Joaquin River were consistently not 
protective of salmon.  As summarized in the graph below, the new monitoring data show 
selenium concentrations exceeding lethal levels for salmon, as determined by 
USFWS.13   
 

 
Unfortunately this monitoring data was not provided to USFWS or to NMFS at the 

time of their consultation for the project to extend the discharge of these pollutants for 
another decade.  Additional new information developed by the United States Geological 
Survey [USGS], which documents that selenium water quality standards are not 
protective of Bay-Delta species, also was not considered.  [See Figure 2].  Even without 
this critical information, the USFWS’s 2009 Biological Opinion determined necessary 
protections were warranted and conditioned BOR’s actions.   

 
 

 
 
 
 
 
 
 
 
 
 



8 
 

Figure 2: USGS 2010 Results Released 2011.14 

 
 

In summary, BOR has (1) failed to follow the conditions of the USFWS Biological 
Opinion, (2) failed to reinitiate consultation with both USFWS and the NMFS when they 
became aware of new monitoring data showing that lethal levels of selenium were found 
at the project monitoring sites in 2009 and reported in 2010, and (3) failed to take into 
account the USGS findings that existing selenium aquatic standards are not protective 
of Bay-Delta Estuary species.  
 

Reductions in Monitoring Compromise Accountability and Resource 
Protection 

 
A fundamental premise of the GBP was that progress or non-progress would be 

tracked by adequate monitoring, so that changes could be made if necessary to protect 
public health, water quality and endangered species.  BOR reductions in monitoring 
include dropped sites, reduced sampling frequency, and reductions in contaminant 
coverage—and these reductions compromise accountability.  Specifically, USFWS 
scientists raised objections to the discontinuation of the “monitoring and reporting of 
Stations L2, M2, and G as part of the GBP…..and that the substituted “proposed 
sampling frequency at Stations L2, M2 and G [monthly] is not sufficient to establish 
monthly means for water quality.”15 USFWS in 2010 commented16 on the elevated 
selenium levels in these Grassland wetland channels measured at the monitoring site 
where L2 exceeded safe levels on a regular basis as documented in the weekly 
monitoring reports shown in Figure 3.  Removing the monitoring site or reducing the 
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frequency to monthly does not remove the contaminants or risk to wildlife.  Such an 
action suggests intent to hide the pollution instead of disclosing it and being transparent.  
 

Figure 3:  Spikes in Selenium Concentration at Hills Ferry are not an isolated 
Event.  Weekly Selenium Concentrations in the San Luis Canal, 1996-2007 from 
Chilcott and Schnagl, 2008. 

 

 
 
 
  As USGS scientists have pointed out,  “The use of the San Joaquin River as a 
de-facto drain generated environmental commitments……However, that commitment 
has lost importance in the latter years of the project as monitoring has been cutback.” 17 
Further USGS points out, “It has been recognized from the inception of protection of the 
San Joaquin River from Se in 1985 that bioaccumulation through the food web 

represents the greatest risk to aquatic ecosystems.”
18

 Citing new information, in 2010 
NMFS raised concern for the survival of spring- and fall-run Chinook salmon if high 
levels of selenium measured as high as 52.0 ppb in the San Joaquin River at Hills 
Ferry, stating, “Selenium concentrations this high will be problematic in restoring spring 
and fall-run Chinook salmon…In addition regular reoccurrence of high selenium levels 
for prolonged periods could negatively affect Central Valley (CV) steelhead and the 
Southern distinct population segment of Northern American green sturgeon…both of 
which are listed as threatened under the Endangered Species Act (ESA).19”  Federal 
scientists, the Clean Water Act, and other federal protection statues require adequate 
monitoring to ensure polluters are not contaminating the nations’ water ways.  Because 
Selenium magnifies in the food chain, small amounts accumulate across time leading to 
reproductive deformities, death and public health hazards.20 As USGS scientists warn, 
“Specifically, the Bay-Delta ecosystem is connected to the San Joaquin River 
ecosystem….Toxicity problems may not appear equally in all components of a 
hydrologic unit because some components may be more sensitive than others. For 
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example, the San Joaquin River, as a flowing water system may be less sensitive to Se 
effects … than adjacent wetlands, the Delta or the Bay, where residence times and 
biogeochemical transformations of selenate are more likely.”21  Failing to adequately 
monitor this lethal pollutant could lead to bird deformities, extirpation of species, and 
other wildlife impacts, such as those found at the Kesterson National Wildlife Refuge.  
Concerns raised by federal scientists and others have been ignored and the reduced 
monitoring has already been “unofficially” adopted.22  Sustained reduction of the 
monitoring of this pollution has serious implications, not only in tracking deadly selenium 
contamination, but also because the lack of suitable data will render USGS selenium 
models useless.  Without adequate monitoring there is no accountability. 

 
Figure 4:  GBP Selenium Monitoring Sites [B, D & H] Show Past Violations of Drinking 
Water Quality & Aquatic Standards—Under Proposed RMP These Sites Are Eliminated, 
or Selenium Monitoring is Eliminated or the Frequency Reduced. 

 
 

 
 
Federal scientists also alerted BOR to the problems of rerouting and disposal of 

drainage loads at the “In Valley Treatment Site” or the GBP reuse area without proper 
monitoring protocols.23  “It is important that the RMP include monitoring and reporting of 
water, groundwater, and wildlife monitoring in the SJRIP and those reports are posted 
on the GBP site…” 24 This federal recommendation along with monitoring of discharges 
from the proposed pilot treatment facility are not included in the RMP.  Bird deformities, 
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such as the black-necked stilt embryo below (Figure 5), have been found in this GBP 
project reuse area.  These and other data indicate that selenium exposure is occurring 
in the food chain.25  At these levels, the selenium concentrations exceed selenium 
concentrations in shorebird eggs collected at Kesterson Reservoir from 1983 to 
1985.  The GBP reuse and treatment area, where polluted ground water is discharged 
for experimental crop irrigation and reuse, is home to over 42 species of birds.  In this 
experimental discharge reuse area, bird eggs have consistently been found above the 
threshold for substantive risk (high risk,>10 ug/g selenium).26   

 
Figure 5    Selenium Deformed Black-necked Stilt Embryo at the GBP Reuse Area-- 

(Photo: HT Harvey) found in 2008 and released in the 2009 GBP monitoring report. 

 
 

 
 
Under the proposed RMP, BOR and the Grassland drainers would drastically 

reduce or discontinue monitoring for selenium at sites along San Joaquin River above 
the Merced River.  USFWS scientists27 commented that the water flowing through and 
around the State and Federal Wildlife Refuges and wetlands along the river and sloughs 
for approximately 50 miles upstream to the point of discharge would be eliminated or 
reduced to monthly or quarterly grab samples.  They emphasize that this monitoring 
frequency is “not sufficient to establish monthly means.”   USGS has for some time 
commented on insufficient monitoring, “Most importantly, station H (San Joaquin River 
at Hill Ferry) has been eliminated, leaving unmonitored, under state and federal 
guidance, that area of the river that is most impacted by SE discharge from the GBP..”28  
Sturgeon, steelhead and salmon all travel in that section of the river.   The selenium 
discharge levels are known to be lethal in these areas as shown under the previous 
monitoring programs for the GBP.  The original monitoring promises and commitments 
need to be kept.       
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