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March 14, 2012 

 

Michael L. Connor 

Commissioner 

Bureau of Reclamation 

1849 C Street NW 

Washington DC 20240-0001 

RE:  Westlands’& Reclamation’s Final Negotiation of a New Repayment Contract for San 

Luis Drainage Collection Facilities—Strategy Designed to Fleece Taxpayers 

 

Dear Commissioner Connor: 

 

At the most recent and apparently final drainage contract negotiation session with 

Westlands Water District [Westlands], Westlands announced that they were “not likely to sign” 

the negotiated repayment contract and instead are pursuing a federal suit against the United 



 

2 

 

States for a breach of contract, seeking over $1 billion in damages.
1
   We understand that the 

Denver law firm Westlands hired for the federal suit, Brownstein, Hyatt, Farber, & Schreck, was 

hired, in part, due to its close relationship with the Secretary of Interior.
2
  We hope this access 

and influence will not undermine your responsibility to the United States taxpayers to choose the 

most cost effective and efficacious project needed to protect tens of billions of gallons of water 

from selenium poisoning.  Selenium toxicity has not gone away and there has been recent 

documentation of migratory bird deformities – again - on the west side of the San Joaquin 

Valley.
3
 

 

Westlands has effectively negotiated a drain to nowhere that exceeds existing federal 

appropriation ceilings.
4
    As mentioned in the public comment period at the recent negotiations, 

we believe Westlands’ negotiation strategy is clear—negotiate a repayment contract that ensures 

no drainage system is built and then sue to gain permanent water contracts to resell cheap federal 

water delivered at taxpayer expense.   

 

During the past two years Westlands has demanded and received virtually every concession 

requested regarding Negotiation of a New Repayment Contract for San Luis Drainage Collection 

Facilities provisions to secure repayment for their collection system, conveyance system and 

treatment facility for selenium, boron, salt and other water pollution contaminants caused by the 

importation of water to the district.   During some ten negotiation sessions Reclamation caved in 

to each Westland demand, including, but not limited to: 

 

1. A 40-year interest free repayment contract in accordance with 1965 provisions that will 

benefit landowners with lands in excess of 960 acres; 

2. A repayment schedule that does not commence until one year after the entire system is 

built and functional; 

3. A move of the proposed collection and treatment project to the more costly central 

Westlands area where pollution levels are lower and the costs greater than the northern 

unit.  In the northern area, pollution levels are higher but the costs are less because more 

land has been retired; 

                                                           
1 Case 1 :12-cv-00012-ECH Document 1 Filed 01/06/12 IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
WESTLANDS WATER DISTRICT v UNITED STATES. 
 
2 http://therealcolorado.blogspot.com/2010/10/kenny-boy-unwrapped-part-i.html   
http://soprweb.senate.gov/index.cfm?event=getFilingDetails&filingID=410CAF0F-EE93-4187-B518-
FB4B1D5EEC1E  
http://soprweb.senate.gov/index.cfm?event=getFilingDetails&filingID=EBE6A313-FCC8-4634-851B-
6C238AAE101A  
 
3 http://www.swrcb.ca.gov/rwqcb5/water_issues/grassland_bypass/usfws_att_e.pdf  
 
4 USBR estimates “as determined by the latest (July, 2010) authorized ceiling computation for the non-
indexable portion of the San Luis Act authorized ceiling is approximately $67.1 million dollars” Contract No. 
11-WC-20-0051 RO Draft released 3-2-12. Pg 3.  Insufficient funds are available to construct and complete 
even the ‘central’ Westlands collection, conveyance and treatment costs.  The full project costs especially 
under the new provisions have not been computed but estimated costs in 2007 were over $2.7 Billion. 

http://therealcolorado.blogspot.com/2010/10/kenny-boy-unwrapped-part-i.html
http://soprweb.senate.gov/index.cfm?event=getFilingDetails&filingID=410CAF0F-EE93-4187-B518-FB4B1D5EEC1E
http://soprweb.senate.gov/index.cfm?event=getFilingDetails&filingID=410CAF0F-EE93-4187-B518-FB4B1D5EEC1E
http://soprweb.senate.gov/index.cfm?event=getFilingDetails&filingID=EBE6A313-FCC8-4634-851B-6C238AAE101A
http://soprweb.senate.gov/index.cfm?event=getFilingDetails&filingID=EBE6A313-FCC8-4634-851B-6C238AAE101A
http://www.swrcb.ca.gov/rwqcb5/water_issues/grassland_bypass/usfws_att_e.pdf
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4. Separate contracts for each phase of a five-phase collection, conveyance and treatment 

project designed to circumvent federal appropriation ceilings.  Each has a separate 

contract that necessarily needs completion before repayment commences, and for which 

there is insufficient federal authorization. The proposed treatment system will not address 

the most polluted groundwater areas first. 

 

  

As we have previously, noted during various negotiation sessions and in letters to Reclamation: 

 

1. No effective treatment process for removing selenium, salt, boron and other contaminants 

has been shown to be practical or cost effective; 

2. The present “Demonstration Treatment Plant”, for which costs have gone from $10 

million to $30 million in a period of less than a year to treat the volume of approximately 

three garden hoses, will only remove selenium and not salt.
5
  

3. Drainage in the Central Area, as identified by Westlands, has high salt pollution loads 

along with other contaminants that the present demonstration plant is not likely to 

remove.
6
 

4. Selecting the “Central” area of Westlands to commence the collection, conveyance and 

treatment project effectively selects an area where costs are known to exceed federal 

appropriation limits and brings into question compliance with the federal Antideficiency 

Act of 1870 specifically where an "An officer or employee of the United States 

Government or of the District of Columbia government may not (A) make or authorize 

an expenditure or obligation exceeding an amount available in an appropriation or 

fund for the expenditure or obligation . . ."[emphasis added] 

5. In 2007, Reclamation determined the cost of treatment methods and evaporation ponds to 

remove salt and selenium would be more than $2.7 billion.
7
  As mentioned at previous 

negotiation sessions, these documents are based on a biological opinion that assumed all 

discharge of selenium, salt and other contaminants from the northerly Westlands area 

retired lands and the Grassland Bypass Project would cease by 2010, along with 

significantly different assumptions than those presented in this proposed drainage 

contract.  The discharge of these pollutants continues.
8
  The present proposed repayment 

                                                           
5
 Comments on Draft EA/FONSI (DEA) for the San Luis Drainage Feature Reevaluation Demonstration 

Treatment Facility at Panoche Drainage District’s San Joaquin River Improvement Project (SJRIP) FONSI-10-
030 –10-17-2011  http://www.c-win.org/webfm_send/194  
 
6   http://www.c-win.org/poisoned-lands-and-grasslands-bypass-project.html  For example, the proposed 
treatment does not propose to remove salt, boron, or mercury and will continue to discharge lethal levels of 
selenium.  See specific Panoche Demonstration Comments on the EA at the bottom of the page at 
http://www.c-win.org/webfm_send/193,  Follow up letter to Don Glaser at http://www.c-
win.org/webfm_send/233   
 
7 San Luis Drainage Feature Re-evaluation: Final Environmental Impact Statement, U.S. Department of the 
Interior, Bureau of Reclamation, May 2006, and San Luis Drainage Feature Re-evaluation: Record of Decision, 
U.S. Department of the Interior, Bureau of Reclamation, March 2007. 
 
8 Central Valley Regional Water Quality Control Board hearing record transcript May 27, 2010 pg 89.   Rudy 
Schnagl Senior Engineer of the Central Valley Regional Water Quality Control Board testified at a May 27, 

http://www.c-win.org/webfm_send/194
http://www.c-win.org/poisoned-lands-and-grasslands-bypass-project.html
http://www.c-win.org/webfm_send/193
http://www.c-win.org/webfm_send/233
http://www.c-win.org/webfm_send/233
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contract, if signed, would not comply with the National Environmental Policy Act, 

Federal Anti-degradation Policies, the Clean Water Act or the Endangered Species Act. 

6. Records show it is likely Westlands will not meet the financial reserves necessary to meet 

the 1965 contract requirements.
 9

 It appears the proposed contract provisions do not meet 

the required financial reserves required under 9(d) 1965 contracts, especially when 

existing debt and newly-issued debt by Westlands is considered.   

7. After demanding the decades old 1965 provisions as a template, with forty year interest 

free contract repayment provisions, Westlands also succeeded in removing water quality 

protection provisions.
10

 These water quality protection provisions are routinely ignored in 

the existing water service contracts and should be enforced. 

 

We urge you to implement the more cost effective land retirement program already partially 

funded by taxpayer dollars by which approximately 100,000 acres has been fallowed or retired.  

Any renewed interim or long term water service contracts should deny irrigation water to the 

identified toxic soils in the attached map and precious water supplies redirected to meet other 

purposes of the Central Valley project, including mitigation damages to endangered salmon, 

other fish and wildlife and Delta water supply needs. 

 

 

 

 

                                                                                                                                                                                           
2010, hearing that contaminated groundwater from the northerly area of Westlands does enter the 
Grasslands Bypass Project and ultimately the San Joaquin River.   “The groundwater from the Westlands Water 
District is moving from that area to the northeast, as I mentioned earlier, and that would flow under the project 
area.  And so that is of concern and -- to the commenters and from our standpoint, any of that water that's 
captured by the Grassland Bypass Project has to be managed by them and be discharged within their load limits. 
So they're responsible if they collect it in their subsurface drainage systems and discharge it. So that puts the 
responsibility on this project for any groundwater that enters their area.  There are also surface water impacts 
in some of the grassland waterfowl areas, the wetland areas.  From tile drainage to the east and west of the 
bypass project area,..”  see: http://www.lloydgcarter.com/files_lgc/Drainage%20letter.pdf Exhibit A 
 
9 Over $4 million to $6 million in loans owed the federal and state taxpayers have been subordinated 
according to debt instruments filed in a recent $50 million debt obligations taken on by Westlands. Pg D-16. 
 See http://emma.msrb.org/SecurityView/SecurityDetails.aspx?cusip=798544AM4 (Official Statement).  
http://emma.msrb.org/MS279708-MS278527-MD564986.pdf  pgs D-7 to D-16. 
Garamendi Seeks SEC Investigation 11-23-2010 
http://www.lloydgcarter.com/files_lgc/LTR%20to%20Garamendi%20Seeking%20SEC%20Investigation%2
0Final.pdf    
 
10 See June 24, 2011 proposed contract language that included the following provisions now removed: 
PROTECTION OF WATER AND AIR QUALITY…..(b) The Contractor shall comply with all applicable water and air 
pollution laws and regulations of the United States and the State of California; and shall obtain all required 
permits or licenses from the appropriate Federal , State, or local authorities necessary for the delivery of water 
by the Contractor; and shall be responsible for compliance with all Federal, State, and local water quality 
standards applicable to surface and subsurface drainage and/or discharges generated through the use of 
Federal or Contractor facilities or project water provided by the Contractor within the Contractor’s Project 
Water Service Area. [Contract No. 11-WC-20-0051 R.O. Draft 06/24/2011 pg. 16] 
 

http://www.lloydgcarter.com/files_lgc/Drainage%20letter.pdf
http://emma.msrb.org/MS279708-MS278527-MD564986.pdf
http://www.lloydgcarter.com/files_lgc/LTR%20to%20Garamendi%20Seeking%20SEC%20Investigation%20Final.pdf
http://www.lloydgcarter.com/files_lgc/LTR%20to%20Garamendi%20Seeking%20SEC%20Investigation%20Final.pdf
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Thank you for your consideration. 

    
Ronald Stork      Barbara Barrigan-Parrilla 
Senior Policy Advocate    Restore the Delta     
Friends of the River     Barbara@restorethedelta.org 
rstork@friendsoftheriver.org                                     
 

            

Carolee Krieger       Bill Jennings 
Board President and Executive Director  Chairman Executive Director 
California Water Impact Network   California Sportfishing Protection Alliance 
caroleekrieger@cox.net    deltakeep@me.com  

                         

Conner Everts      Caleen Sisk-Franco 
Executive Director     Spiritual Leader and Tribal Chief  
Desal Response Group    Winnemem Wintu Tribe 
Southern California Watershed Alliance    caleenwintu@gmail.com 
connere@west.net  

    
C. Mark Rockwell       Jim Metropulos 
Vice President      Senior Advocate     
Northern California Council    Sierra Club California    
Federation of Fly Fishers    jim.metropulos@sierraclub.org 
mrockwell@stopextinction.org  

        
Bruce Tokars                    Barbara Vlamis, Executive Director   
Salmon Water Now      AquAlliance  
btokars@salmonwaternow.org    barbarav@aqualliance.net 

mailto:Barbara@restorethedelta.org
mailto:rstork@friendsoftheriver.org
mailto:caroleekrieger@cox.net
mailto:deltakeep@me.com
mailto:caleenwintu@gmail.com
mailto:connere@west.net
mailto:jim.metropulos@sierraclub.org
mailto:mrockwell@stopextinction.org
mailto:btokars@salmonwaternow.org
mailto:barbarav@aqualliance.net
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Zeke Grader                                   Larry Collins  
Executive Director     President   
Pacific Coast Federation of Fisherman’s Asso. Crab Boat Owners  
zgrader@ifrfish.org 
    
Frank Egger, President  
North Coast Rivers Alliance   
fegger@pacbell.net 
 
Attachments:   
1.  San Luis SLDFR Final EIS: Selenium Concentrations in Shallow Groundwater:  
2. Westlands’ Owned Retired Lands Exhibit 
3. Impaired Lands San Luis Drainage SLDFR Final EIS  
 
CC:  Senator Feinstein 
        Senator Boxer 
        Interested Parties 
 

mailto:zgrader@ifrfish.org
mailto:fegger@pacbell.net


 

7 

 

 



 

8 

 

 



 

9 

 

    


