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PROTEST – (Applications and Petitions)

BASED ON ENVIRONMENTAL OR PUBLIC INTEREST CONSIDERATIONS

APPLICATIONS: 29062, 29066, 30268, 30270          
We, the California Sportfishing Protection Alliance; Chris Shutes, 1608 Francisco St., Berkeley, CA 94703; Bill Jennings, 3536 Rainier Ave, Stockton, CA 95204; and Michael Jackson, P.O. Box 207, 429 West Main St., Quincy, CA 95971, have read carefully the July 21, 2009 notice of petitions for change and renotice of Applications 29062, 29066, 30268 and 30270 of Delta Wetlands Properties to divert water from various points in the Sacramento – San Joaquin Delta (Delta) and store water on Webb and Bacon Island in the, and later release that water for export through the State Water Project, Central Valley Project and/or local conveyance facilities for underground storage in Kern County and/or for use in Riverside and San Bernadino counties and counties within the Metropolitan Water District of California service area; plus diversion of some water to Bouldin Island and Holland Tract within the Delta for wildlife purposes. Because of the extent of the proposed points of diversion and rediversion and places of use, a copy of the July 21, 2009 Notice, which provides this information, has been appended to this protest. 
It is desired to protest against the approval thereof because to the best of our information and belief:

The proposed application/petition for water will:
(1) not be within the State Water Resources Control Board’s (SWRCB) jurisdiction

(2) not best serve the public interest                                                                               x
(3) be contrary to law







        x
(4) have an adverse environmental impact                                                                    x
State Facts, which support the foregoing allegations: 
Applicant/petitioner suggests on Petition Attachment 2, page 5 that any protest relative to these Petitions for Change “should be limited to the proposed changes of places of use and addition of places of underground storage.”

CSPA respectfully disagrees. 
The hearings on the aquatic impacts of the Delta Wetlands Project began in 1997 and were completed in 2000. Decision 1643 was issued and certification of the final environmental impact report for the project was made in February, 2001. While that portion of the proposed project that is to take place in the Delta may be substantially the same as the project approved by the Board over eight years ago, the environmental conditions of the affected area within the Sacramento – San Joaquin Delta have substantially changed. Those that have not changed are, today, better understood. Moreover, further changes in Delta conditions and operations are clearly contemplated and reasonably foreseeable, and some, if enacted, would interact with this project to create very different water quality conditions than those contemplated in 2001 and previously.
In addition, the project must be considered as a whole. The proposed timing of rediverting water to underground storage under this proposed permit may substantially conflict with the restrictions on timing of releasing water stored in-Delta, due to in-Delta aquatic and water quality exigencies. These elements need to be lined up.

Applicant/petitioner states on Petition for Change, Attachment 2, page 5 that it plans to operate its in-Delta activities in accordance with “the ‘Final Operations Criteria’ (FOC) developed by the SWRCB, the Corps, NMFS and DFG in 1997.” Applicant/petitioner also states that it plans to operate according to an Incidental Take Permit issued by DFG in 2001. CSPA points out that two new sets of Biological Opinions for the Operations and Criteria Plan for the State Water Project and the Central Valley Project, two BO’s for listed pelagic species and two BO’s for salmon and steelhead (and most recently, green sturgeon), have been issued since these criteria and the incidental take permit were issued for this project. 

Patterns of export within the Delta have changed since hearings on this project were concluded. Unprecedented levels of Delta exports precipitated the Pelagic Organism Decline. Lawsuits in response to the Pelagic Organism Decline led to new Biological Opinions for Delta Smelt (FWS, December 2008). Lawsuits based in part on crashing salmon populations gave rise to a new Biological Opinion for Salmon, Steelhead and Green Sturgeon (NMFS, July 2009). Diversions through the Banks and Tracy facilities changed due to pumping restrictions ordered by courts in anticipation of the requirements set forth in these BO’s, and more recently due to the BO’s themselves. 
In 2009, exports were greatly restricted until July 1. Assuming present Delta configuration, the narrowing of the window for exports would likely affect the ability of the Delta Wetlands Project to time its exports. While on page 3 of the Underground Storage Supplement for Antelope Valley it says that recharge will occur primarily in the winter and early spring, lack of export capacity will likely preclude delivery of water to the underground storage site at that time. No intermediate place of rediversion or storage between the Delta and Antelope is identified in the combined petitions. 
The quantity of Delta exports is assumed in the FEIR for Delta Wetlands is to be about 6 million afy. That assumes a certain amount of water passing through the delta in the summer and fall when the water is exported. If that quantity of water does not pass through the Delta at the assumed time and in the assumed volume, the mixing will be different, affecting water quality and thermal impacts. Exports of 6 million acre-feet per year gave rise to the POD. That level of exports is unsustainable without significant thermal, water quality and fisheries impacts in the Delta, both during times of export and times when water is withheld in storage in anticipation of exports. 
Overlaid onto that baseline condition of thermal, water quality and fisheries impacts is the fact that the later timing of movement of water through the Delta for export in whatever quantity will mean increased warming of water held in storage on Delta islands by Delta Wetlands. This in turn will decrease the ability of receiving water to moderate the temperature of water stored in a shallow, levee-bordered reservoir. Thermal impacts must also be reconsidered in the context of climate change. 
Some of the impacts to Delta Smelt and other pelagic species that were formerly attributable to winter and spring exports may be reproduced or replaced by impacts caused by diversions to storage on Delta islands. The critical effect of abundant fresh water during the late winter for Delta Smelt spawning is extensively discussed in the Delta Smelt BO. The impacts to Delta Smelt of diversion to in-Delta storage during this period must be re-evaluated both because of improved understanding of the life history and because of the precariously low numbers of Delta Smelt. Again, both knowledge and condition have changed dramatically since 2001. The 15-25 % of the net Delta Outflow Index (except during April and May) that was proposed to be diverted to Delta Wetlands and that was calmly considered “surplus” in 2001 has in fact been shown to be 15-25% of outflow that in itself is insufficient even with no Delta Wetlands project at all. The allowance that X2 could be moved as much as 2.5 kilometers from October through March by Delta Wetlands diversions is also huge impact that has been shown to be particularly problematic to Delta Smelt. 
Far more is understood about Delta hydrodynamics in 2009 than was understood in 2000. The hydrodynamic effects of the proposed project must be re-evaluated in the context of modern science that was not developed almost ten years ago.

Levee stability is being reevaluated in the face of climate change, even for levees that are not proposed to keep water in as well as out. Levee stability for this project must be reconsidered in the context of climate change, including the possibilities of varying degrees of sea level rise. 
In the future, some or all of the water that is exported through from the Delta may never reach the Delta at all, but may rather be exported through a peripheral canal or functionally similar facility. Mixing patterns and thermal impacts of Delta Wetlands may be very different that those that would have been existed in 2001 or those would exist if the Delta Wetlands Project were to be completed today. 
Finally, in general, the impacts of Delta exports are more severe than previously thought. The effects on pelagic species have been catastrophic, as shown by the POD and the crashing salmon populations. Water thought to be surplus (and more) is needed to maintain the ecosystem. In the future, less water will be available for diversion. However, this project will either increase exports (which is its goal), or it assumes the same level of exports. Neither is acceptable. 

Under what conditions may this protest be disregarded and dismissed?
1. A new environmental impact report for the entire project must be produced that demonstrates how this project can be carried through with no significant impacts to the environment.

2. New Endangered Species Act consultations, both federal and state, for both listed pelagic species and listed anadromous species, must be initiated and completed before these permits are considered by the Board.
3. Delta outflow requirements that protect Delta fisheries must be established and enforced so that a background condition of sustainability exists before this project is practically considered for implementation. 
A true copy of this protest has been served upon the petitioner by mail.
[image: image1.jpg]


Date: September 17, 2009.    

Chris Shutes, FERC Projects Director, 







Bill Jennings, Executive Director



Chris Shutes



Michael Jackson





(signed on his own behalf and for 
California Sportfishing Protection Alliance


Bill Jennings and Michael Jackson)

Protests must be filed within the time allowed by the SWRCB as stated in the notice relative to the change or such further time as may be allowed.  
Mailed version also sent on this date to the SWRCB.                                                   
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