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BEFORE THE STATE OF CALIFORNIA 

STATE WATER RESOURCES CONTROL BOARD

In the Matter of 
Waste Discharge Requirements for the
Grassland Bypass Project
__________________________________

Order R5-2019-0077

PETITION FOR REVIEW OF THE CENTRAL VALLEY REGIONAL BOARD’S
DECEMBER 5, 2019 APPROVAL OF WASTE DISCHARGE REQUIREMENTS FOR

SAN LUIS & DELTA-MENDOTA WATER AUTHORITY AND UNITED STATES
BUREAU OF RECLAMATION SURFACE WATER DISCHARGES FROM THE

GRASSLAND BYPASS PROJECT FILED BY WINNEMEM WINTU TRIBE, NORTH
COAST RIVERS ALLIANCE, SAVE CALIFORNIA SALMON, PACIFIC COAST

FEDERATION OF FISHERMEN’S ASSOCIATIONS, INSTITUTE FOR FISHERIES
RESOURCES, SAN FRANCISCO CRAB BOAT OWNERS ASSOCIATION,

CALIFORNIA SPORTFISHING PROTECTION ALLIANCE, AND FELIX SMITH  

INTRODUCTION

The Winnemem Wintu Tribe, North Coast Rivers Alliance, Save California Salmon,

Pacific Coast Federation of Fishermen’s Associations, Institute for Fisheries Resources, San

Francisco Crab Boat Owners Association, California Sportfishing Protection Alliance, and Felix

Smith (“Petitioners”) file this Petition for Review pursuant to Title 23 of the California Code of

Regulations (“CCR”), section 2050, because on December 5, 2019,  the Central Valley Regional

Water Quality Control Board (“Regional Board”) violated the Porter-Cologne Water Quality



Control Act (Water Code § 13000 et seq.), the Clean Water Act (33 U.S.C. § 1251 et seq.), the

California Environmental Quality Act, and the Public Trust Doctrine, in approving Order R5-

2019-0077, Waste Discharge Requirements for San Luis & Delta-Mendota Water Authority’s

and United States Department of the Interior, Bureau of Reclamation’s Surface Water Discharges

from the Grassland Bypass Project (the “WDRs”).  By failing to require the San Luis & Delta-

Mendota Water Authority (“SLDMWA”) and the Bureau of Reclamation to obtain a National

Pollutant Discharge Elimination System (“NPDES”) Permit, and by failing to mandate that

SLDMWA make the consistency findings required by the Delta Reform Act, the Regional Board

improperly sanctions SLDMWA’s unlawful failure to comply with the same, and with the Public

Trust Doctrine.  For these reasons, as detailed below, the State Water Resources Control Board

(“Board”) must rescind Order R5-2019-0077. 

I. NAME AND ADDRESS OF PETITIONERS

Winnemem Wintu Tribe, North Coast Rivers Alliance, Save California Salmon, Pacific
Coast Federation of Fishermen’s Associations, Institute for Fisheries Resources, San
Francisco Crab Boat Owners Association, California Sportfishing Protection Alliance,
and Felix Smith 
Law Offices of Stephan C. Volker
1633 University Ave
Berkeley, CA 94703
svolker@volkerlaw.com

II. SPECIFIC ACTION OF THE REGIONAL BOARD BEING PETITIONED

Petitioners seek review of the Regional Board’s December 5, 2019 adoption of Order R5-

2019-0077, Waste Discharge Requirements for San Luis & Delta-Mendota Water Authority’s

and United States Department of the Interior, Bureau of Reclamation’s Surface Water Discharges

from the Grassland Bypass Project.  The WDRs were considered as agenda item 6 at the
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Regional Board’s December 5 and 6, 2019, Board Meeting.  A copy of Order R5-2019-0077 and

its Attachments are attached hereto as Exhibit 1.  

III. THE DATE ON WHICH THE REGIONAL BOARD ACTED

The Regional Board adopted Order R5-2019-0077 on December 5, 2019.  The Notice of

Determination for the Regional Board’s adoption of Order R5-2019-0077 was posted by the

Governor’s Office of Planning and Research on December 12,  2019.   

By timely filing this Petition on January 6, 2020, petitioners have complied with the

deadline set forth in 23 CCR section 2050(b).

IV. FULL AND COMPLETE STATEMENT OF REASONS WHY THE ACTIONS
WERE INAPPROPRIATE OR IMPROPER AND POINTS AND AUTHORITIES
IN SUPPORT THEREOF

A. THE WDRS SANCTION UNLAWFUL DISCHARGES

1. The Grassland Bypass Project Discharges Pollutants to Mud Slough
from Activities Unrelated to Crop Production

The WDRs state they are not intended to  address “any discharges from activities other

than those related to crop production.”  WDRs ¶ 3.  But in fact they do exactly that.  It is

indisputable that the discharges from the San Luis Drain [“SLD”] to Mud Slough are

commingled flows that discharge pollutants to Mud Slough, and downstream waters from sources

that are not related to crop production.  The Ninth Circuit has ruled that these commingled

discharges require an NPDES permit.  Pacific Coast Federation of Fishermen’s Associations v.

Donald R. Glaser, 937 F.3d 1191, 1199-1201 (9th Cir. 2019) (as modified December 20, 2019,

2019 WL 7042452, at *6) (“PCFFA”) (“Congress intended for discharges that include return

flows from activities unrelated to crop production to be excluded from the statutory exception,

3



thus requiring an NPDES permit for such discharges”).  The WDRs ignore and unlawfully allow

the discharge of pollutants to waters of the United States without the required NPDES permit, in

violation of the Clean Water Act.1

The WDRs apply to the expanded Grassland Bypass Project (“GBP”) described in

SLDMWA’s 2019 Addendum to the Final Environmental Impact Statement / Environmental

Impact Report for the Grassland Bypass Project (“2019 Addendum”).  The GBP discharges

commingled flows that include the seepage of pollutants including selenium from unfarmed

lands that adjoin the San Luis Drain along most of its 27-mile length.  The San Luis Drain

includes weep joints and seep valves that are specifically engineered to allow this seepage.  Other

seepage enters the Drain through cracks in and areas of collapse of the concrete walls of the

Drain.  These entry points were documented in the PCFFA litigation.  See, e.g., the Expert

Report of Steven Bond (retired Regional Water Board Engineer), dated August 28, 2015,

attached as Exhibit 2 hereto, at pp. 8-13.  Additional inflow of pollutants including seleniferous

waters enters the GBP during and after storms and high groundwater events when the soils

underlying and surrounding the GBP’s 200 acres of storage basins become saturated.  Contrary to

the claim of the GBP’s owners and operators, the GBP will continue to discharge commingled

wastewater containing selenium and other toxic pollutants.  Indeed, during the ponding and reuse

process, the contaminated water will have higher concentrations of selenium, boron, salt,

molybdenum, pesticides, and other pollutants.  Regardless of its path, the contaminated water

1  While the WDRs claim they address only discharges related to crop production (¶ 3), this is
demonstrably false.  The discharge they regulate is the San Luis Drain. The San Luis Drain
discharges commingled flows of contaminated ground and surface flows.  The WDRs admit that
their “discharge limits apply to selenium from the sediment [deposited in the San Luis Drain] as
well as selenium in drainage water.”  WDRs ¶ 19.
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will eventually enter the SLD – a point source – and be discharged into Mud Slough.  Under

PCFFA, an NPDES permit is required for this commingled discharge of pollutants.  PCFFA, 937

F,3d at 1199-1201 (2019 WL 7042452, at *6).  

2. The WDRs Allow Discharges That Will Have Significant Negative
Impacts on the Receiving Waters

The SLD conveys and discharges contaminated water that contains high levels of

selenium, boron, molybdenum, and other pollutants.  The Regional Board found that the SLD’s

discharge into Mud Slough harms “the last six miles of Mud Slough (north)” by adversely

impacting its water quality and biota. WDRs  ¶ 34.  These six miles are situated between the

SLD’s terminus and Mud Slough’s confluence with the San Joaquin River.  Despite these

adverse impacts, the WDRs allow this unacceptable discharge because – it is claimed – it will be

diluted by other flows.  But the solution to pollution is not dilution.  The only lawful solution is

compliance with the Clean Water Act’s NPDES permitting program. 

The WDRs’ unlawful reliance upon dilution to solve the SLD’s discharges is pervasive.

SLDMWA’s 2019 Addendum acknowledges that the GBP will discharge selenium at levels in

excess of the 5 parts per billion (“ppb”)2 4-day average set by the Water Quality Control Plan,

Fifth Edition, for the Sacramento River and San Joaquin River Basins (“Basin Plan”) when

“dilution flows in Mud Slough upstream of the [SLD] are reduced.”  2019 Addendum 3-3.  Yet

SLDMWA’s 2019 Addendum, as approved, commits only to vague efforts to develop undefined

and unproven “adaptive management approach[es] to implement additional corrective actions”

when the 4-day limit is exceeded.  This is not lawful.  The Clean Water Act requires compliance

with the NPDES permitting program. 

2  This standard can also be expressed as 5 micrograms per liter (“µg/L”).
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Further, the 2019 Addendum relies upon attainment of selenium load targets set by the

Long-Term Storm Water Management Plan, as measured at Site B (the terminus of the SLD into

Mud Slough), to downplay the impacts of the SLD’s excessive selenium discharges. 

2019 Addendum 3-4.  But the load level is measured after it is diluted downstream at Crows

Landing, rather than in Mud Slough where it is most likely to be exceeded.  See, e.g., Attachment

A to Order R5-2019-0077, p. 16.  Thus, the Regional Board’s WDRs allow selenium discharges

at levels that are unacceptably high, so long as the 5 µg/L 4-day average numeric selenium

objective is met by the time the discharges have been diluted at Crows Landing.  WDRs ¶¶ 14,

17.  Moreover, as discussed in more detail below, the 5 µg/L selenium objective is not

sufficiently protective of fish or other aquatic life, as it uses the Environmental Protection

Agency’s (“EPA’s”) out-of-date 1999 selenium criteria.3

The WDRs allow these damaging discharges to continue, in part, because “a plan will be

submitted” to address efforts to reduce use of the SLD, on an annual basis.  WDRs ¶ 34(c).  This

requirement was also contained in the 2015 WDRs, but did not achieve its objective then.  The

creation of annual drainage reduction plans has failed to eliminate the continued unlawful

discharge of harmful pollutants, in violation of the Clean Water Act. 

In issuing the WDRs, the Regional Board improperly permitted these harmful discharges,

which degrade water quality in Mud Slough, the San Joaquin River, and Delta, to continue in

violation of the Clean Water Act.  WDRs must comply wit the Clean Water Act.  Water Code §

13377.  Because the WDRs do not require compliance with the NPDES permitting program, they

3  Lemly, A.D (2002) Selenium Assessment in Aquatic Ecosystems: A Guide for Hazard
Evaluation and Water Quality Criteria. Springer-Verlag, New York;  Aquatic Life Ambient
Water Quality Criterion for Selenium in Freshwater 2016 – Fact Sheet, available at:
https://www.epa.gov/sites/production/files/2016-06/documents/se_2016_fact_sheet_final.pdf
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violate Water Code section 13377.

3. An NPDES Permit Is Required for the Grassland Bypass Project 

The WDRs state that the Regional Board “will begin the appropriate permitting process”

for the Grassland Bypass Project after the final resolution of the litigation that the Ninth Circuit

decided in PCFFA, “if . . . it is determined that additional permitting is needed for discharges

from the Grassland Drainage Area.”  WDRs ¶ 3.  But the time for this permitting is now, not

later.  The Ninth Circuit’s ruling in PCFFA makes clear that commingled discharges – like those

of the SLD – are not subject to the agricultural return flow exemption, and require an NPDES

permit.  PCFFA, 2019 WL 7042452, at *6.  By allowing discharges from the SLD to Mud

Slough without the required NPDES permit, the Regional Board’s approval of the WDRs is in

direct violation of the Clean Water Act (33 U.S.C. §§ 1311, 1342) and the Porter-Cologne Water

Quality Control Act (Water Code § 13377).

B. THE WDRS FAIL TO PROTECT THE BASIN PLAN’S BENEFICIAL
USES 

The WDRs allow the GBP’s discharges of selenium, boron, molybdenum, salt, pesticides,

and other pollutants at levels that unlawfully impair protected beneficial uses in the Basin Plan. 

Under the Basin Plan, the beneficial uses of Mud Slough (North) include “limited irrigation

supply, stock watering, water contact recreation and noncontact water recreation, sportfishing,

shellfish harvesting, warm water aquatic habitat, warm water spawning and wildlife habitat.” 

WDRs ¶ 12; Basin Plan Table 2-1, pp. 2-14 to 2-15.  Discharges must not impair these beneficial

uses.  Yet the GBP’s discharges of contaminated water to Mud Slough will continue under the

WDRs – and may increase as the GBP expands – at levels that are higher than those protective of

aquatic life and wildlife.  In addition, this selenium contaminated water will harm downstream
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beneficial uses.  

In particular, selenium is toxic to biological resources, both avian and aquatic.  Selenium

bioaccumulates in the food chain, and magnifies impacts on fish and wildlife.  The EPA’s 2016

Aquatic Life Ambient Water Quality Criterion for Selenium (“Selenium Criterion”) are more

protective, overall, than the 5 µg/L 4-day average included in the Basin Plan and the WDRs.  The

Selenium Criterion better addresses the bioaccumlative risks of selenium exposure on fish,

including those that occur from short-term, high exposure events, but even the Selenium

Criterion is unlikely to be adequately protective.  The Basin Plan’s numerical selenium objectives 

of (1) 5 µg/L 4-day average, (2) 20 µg/L maximum in Mud Slough (North) and the San Joaquin

River from the Mud Slough Confluence to the Merced River, and (3) 12 µg/L maximum in the

San Joaquin River from the mouth of the Merced River to Vernalis (Attachment A to Order R5-

2019-0077, p. 32) allow for unreasonably high spikes in selenium that have unacceptable long-

term impacts as it bioaccumulates up the food chain. 

 Further, there is emerging research regarding selenium-associated deformities in juvenile

splittail observed in the San Joaquin River in 2011.  As Petitioners and others stated in comments

before the Regional Board, this research suggests that more stringent selenium standards are

warranted to protect the beneficial uses in the Basin Plan.  In response to these comments, the

Regional Board modified the WDRs to allow the permit to be reopened “if it is determined that

additional action is needed to address” scientific evidence regarding splittail deformities from

selenium.  WDRs ¶ 4.  But this reopener clause is insufficient to protect the aquatic resources

that will be harmed by the Basin Plan’s and WDRs’ relaxed 5 µg/L 4-day average selenium

standard.  As such, the WDRs are insufficient to protect the warm water aquatic habitat, warm

8



water spawning and wildlife habitat uses recognized in the Basin Plan for Mud Slough (North) as

well as the downstream beneficial uses that are harmed by these toxic discharges.   

The Board must order the Regional Board to revise the numerical selenium water quality

objectives in the Basin Plan.  The 4-day average and maximum µg/L numerical selenium

objectives must be significantly lower to adequately protect these beneficial uses.

C. THE PUBLIC TRUST DOCTRINE

The Public Trust Doctrine mandates that “before state courts and agencies approve”

actions that may harm public trust resources, they consider the potential impact “upon interests

protected by the public trust, and attempt, so far as feasible, to avoid or minimize any harm to

those interests.”  National Audubon Society v. Superior Court (1983) 33 Cal.3d 419, 426.  “[T]he

pivotal fact is not whether water is diverted or extracted or the fact that it is water itself adversely

impacting water within the public trust.  Rather, the determinative fact is the impact of the

activity on the public trust resource.”  Environmental Law Foundation v. State Water Resources

Control Board (2018) 26 Cal.App.5th 844, 859 (emphasis added).   

“Public trust easements are traditionally defined in terms of navigation, commerce and

fisheries. They have been held to include the right to fish, hunt, bathe, swim, to use for boating

and general recreation purposes the navigable waters of the state, and to use the bottom of the

navigable waters for anchoring, standing, or other purposes.”  Marks v. Whitney (1971) 6 Cal.3d

251, 259.  For nearly 50 years it has been settled law in California that public trust values also

“encompass[] . . . the preservation of those lands in their natural state, so that they may serve as

ecological units for scientific study, as open space, and as environments which provide food and

habitat for birds and marine life, and which favorably affect the scenery and climate of the area.” 
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Id. at 259-260.

In approving the WDRs, the Regional Board had an “affirmative dut[y] to take the trust

into account and protect public trust uses whenever feasible.”  San Francisco Baykeeper, Inc. v.

State Lands Com. (2018) 29 Cal.App.5th 562, 571.  As discussed above, the WDRs allow

discharges of selenium and other pollutants to occur at levels harmful to aquatic and avian life. 

Contrary to the Public Trust Doctrine, the Regional Board did not adopt any findings discussing

the public trust resources impacted by the WDRs or its obligations under the Public Trust

Doctrine.  WDRs ¶¶  1-58.  By allowing discharges at levels that will harm aquatic life and birds,

the Regional Board’s WDRs are insufficient to protect public trust resources, and must be set

aside.  

D. THE REGIONAL BOARD’S WDRS ARE INSUFFICIENT TO COMPLY
WITH APPLICABLE REQUIREMENTS OF CEQA

The Regional Board relied upon SLDMWA’s 2019 Addendum to satisfy CEQA’s

requirements.4  WDRs ¶¶ 31-34.  The Regional Board cites Public Resources Code section

21167.3 in concluding it “must presume that the [2019 Addendum] comports with the

requirements of CEQA and is valid.”  WDRs ¶ 34.  However, CEQA still demands that

responsible agencies, such as the Regional Board, consider the adequacy of the environmental

documents, and reach their own conclusions.  14 CCR (CEQA Guidelines [“Guidelines”]) §

15096(a), (e)-(h); Riverwatch v. Olivenhain Municipal Water District (2009) 170 Cal.App.4th

4  Water Code section 13389 exempts the Regional Board from complying with Chapter 3 of the
California Environmental Quality Act, which addresses Environmental Impact Reports prepared
by State Agencies.  Water Code section 13389 does not exempt the Regional Board from other
portions of CEQA, including its substantive mandates requiring adoption of feasible alternatives
and mitigation measures that would avoid this project’s significant environmental impacts.  By
relying upon the inadequate 2019 Addendum, the Regional Board has failed to appropriately
study and mitigate the impacts of the GBP.
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1186, 1205-1215.  The Regional Board was prohibited from approving the GBP as proposed “if

[it] finds any feasible mitigation measures within its powers that would substantially lessen or

avoid any significant effect the project would have on the environment” and – as here – the

WDRs do not include those measures  Guidelines § 15096(g)(2).  

Here, the 2019 Addendum is not sufficient, as it fails to appropriately study and disclose

the significant impacts of the GBP.  For that reason, on November 12, 2019, Petitioners North

Coast Rivers Alliance, San Francisco Crab Boat Owners, Inc., California Sportfishing Protection

Alliance, Pacific Coast Federation of Fishermen’s Associations, and Institute for Fisheries

Resources filed a Verified Petition for Writ of Mandate and Complaint for Declaratory and

Injunctive Relief and Attorneys’ Fees challenging SLDMWA’s violations of CEQA, the Delta

Reform Act, the Clean Water Act, and the Public Trust Doctrine in certifying the 2019

Addendum and making related approvals of the GBP. 

Despite these violations, the Regional Board relied upon the 2019 Addendum for its

subsequent approval of the WDRs, instead of conducting additional environmental review as

required by Guidelines sections 15096(f)(3) and 15162.  But neither the 2019 Addendum, nor the

WDRs themselves are sufficient to evaluate and avoid or mitigate the impacts that will flow from

the Regional Board’s approval of the WDRs.

E. THE GBP IS INCONSISTENT WITH THE DELTA PLAN AND THE
DELTA REFORM ACT

The Delta Reform Act requires any “state or local public agency that proposed to

undertake a covered action” to “prepare a written certification of consistency with detailed

findings as to whether the covered action is consistent with the Delta Plan,” and submit the

written findings to the Delta Stewardship Council.  Water Code § 85225.  This must occur “prior
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to initiating the implementation of that covered action.”  Id.  The Delta Reform Act defines

“[c]overed action” as a “plan, program, or project” as defined by Public Resources code section

21065, that: 

(1) Will occur, in whole or in part, within the boundaries of the Delta or
Suisun Marsh.

(2) Will be carried out, approved, or funded by the state or a local public
agency.

(3) Is covered by one or more provisions of the Delta Plan.
(4) Will  have  a  significant  impact  on  achievement  of  one  or  both  of 

the  coequal goals . . . .

Water Code § 85057.5(a); see also 23 CCR § 5001(j)(1).  The GBP discharges pollutants to the

Delta that harm its fish and wildlife and therefore will have a significant impact on achievement

of the Delta Reform Act’s coequal goals.  “‘Coequal goals’ means the two goals of providing a

more reliable water supply for California and protecting, restoring, and enhancing the Delta

ecosystem. The coequal goals shall be achieved in a manner that protects and enhances the

unique cultural, recreational, natural resource, and agricultural values of the Delta as an evolving

place.”  Water Code § 85054.

SLDMWA failed to make the required findings addressing whether the GBP is consistent

with the Delta Plan and the coequal goals of the Delta Reform Act before approving the 2019

Addendum.  But the GBP is not consistent with either.  The Delta Plan acknowledges that the 5

µg/L objective for chronic exposure “may not be sufficient” for aquatic organisms and fish. 

Delta Plan, Chapter 6, p. 228.  The Delta Plan recommends that projects maintain water quality

“at a level that supports, enhances, and protects” the beneficial uses identified in the Basin Plan. 

WQ R1.  As formulated, the WDRs permit harmful discharges that degrade the quality of the

Delta ecosystem, contrary to the Delta Reform Act and the Delta Plan’s requirements that
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projects restore, protect, and enhance the Delta ecosystem.  Water Code §§ 85054, 85066; Delta

Plan Chapters 4 (Protect, Restore and Enhance the Delta Ecosystem) and 6 (Water Quality).  The

GBP is neither consistent with the Delta Plan nor the coequal goal of “protecting, restoring, and

enhancing the Delta ecosystem.”  Water Code § 85054.  

The Regional Board, in responding to comments, stated that “the project is not a ‘covered

action’ because it does not meet all screening criteria in the regulatory language” in the Delta

Plan.  But, the Regional Board did not identify which screening criteria in particular it contends

the GBP fails to meet.  While the Regional Board’s approval of the WDRs may be a regulatory

action of a state agency, SLDMWA’s implementation of the GBP is not.  And the GBP is not

consistent with the Delta Plan.  By approving the WDRs without first requiring SLDMWA to

make the required consistency findings under the Delta Reform Act, the Regional Board has

unlawfully permitted SLDMWA to proceed without first obtaining all necessary approvals.

V. MANNER IN WHICH THE PETITIONERS ARE AGGRIEVED

Each petitioner is harmed by the Regional Board’s unlawful WDRs.  The Winnemem

Wintu Tribe is a California-recognized Tribe whose aboriginal territory encompasses the upper

watersheds of the Sacramento River including the McCloud River, and whose members have

continuously maintained its spiritual, cultural and traditional connection to its remaining

unsubmerged native lands and waters, cultural spaces and subsistence uses.  The Winnemem

Wintu Tribe has long advocated for the restoration of the McCloud River Chinook salmon, and

the necessary regulation of water quality to protect salmon habitat.  The interests of the Tribe and

its members will be adversely affected and injured the Regional Board’s approval of the WDRs
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because they harm the water quality and fishery habitat of the Delta through which the restored

McCloud River Chinook Salmon will pass.

North Coast Rivers Alliance (“NCRA”) is a non-profit unincorporated association with

members throughout Northern California.   NCRA was formed for the purpose of protecting

California’s rivers and their watersheds from the adverse effects of excessive water diversions,

ill-planned urban development, harmful resource extraction, pollution, and other forms of

environmental degradation.  Its members use and enjoy California’s rivers and their watersheds – 

including the Delta – for recreational, aesthetic, scientific study, and related non-consumptive

uses.  The interests of NCRA and its members will be adversely affected and injured by the

Regional Board’s approval of the WDRs. 

 Save California Salmon is a non-profit unincorporated association dedicated to restoring

California’s historic salmon populations.  Its members work toward a restored salmon fishery

through policy work, advocacy, community organizing, and collaborative actions with salmon

dependent communities, and it advocates for dam removal, habitat restoration, and improved

water quality and flows on waterways throughout Northern California.  The interests of Save

California Salmon and its members will be adversely affected and injured by the Regional

Board’s approval of the WDRs.

Petitioner Pacific Coast Federation of Fishermen’s Associations is a nonprofit

membership organization incorporated in 1976 with headquarters located in San Francisco,

California.  PCFFA comprises more than 14 separate commercial fishing and vessel owners’

associations situated along the West Coast of the United States.  By virtue of its combined

membership of approximately 750 fishermen and women, PCFFA is the single largest
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commercial fishing advocacy organization on the West Coast.  PCFFA represents the majority of

California’s organized commercial salmon fishermen and has been an active advocate for the

protection of Pacific salmon and their spawning, rearing and migratory habitat for more than 30

years.  PCFFA and its members would be harmed by the Regional Board’s approval of the

WDRs.

Petitioner Institute for Fisheries Resources (“IFR”) is a non-profit, tax-exempt

organization that works to protect and restore salmon and other fish populations and the human

economies that depend on them.  IFR maintains its principal place of business in San Francisco,

California.  IFR both funds and manages many fish habitat protection programs and initiatives. 

In that capacity, IFR advocates for reforms to protect fish health and habitat throughout the West

Coast of the United States and has successfully advocated for dam removals, improved pesticide

controls, better forestry stream protection standards, reduced discharge of pollutants, and

enhanced marine and watershed conservation regulations throughout the West Coast.  IFR has

worked tirelessly for years to restore and enhance the Delta and its beleaguered fish and wildlife. 

IFR and its members will be injured by the Regional Board’s approval of the WDRs.  

Petitioner San Francisco Crab Boat Owners Association, Inc. (“San Francisco

Fishermen”) is a century-old association of owners and operators of small, family-owned fishing

boats that catch Dungeness crab, wild California King salmon, Pacific herring, and other species

that live in and depend upon the cold waters of the Pacific Ocean, and San Francisco Bay-Delta

and the Sacramento and San Joaquin Rivers and their tributaries.  San Francisco Fishermen is

also actively involved in community education and advocacy concerning fisheries resources

legislation to ensure that the rich heritage of commercial fishing in the Bay Area will survive for
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future generations.  San Francisco Fishermen and its members will be harmed by the Regional

Board’s approval of the WDRs, because it would threaten their continued historic use and

enjoyment of the fisheries resources of the Delta and its tributary and connected ecosystems. 

Petitioner California Sportfishing Protection Alliance (“CalSPA”) is a non-profit

corporation organized under the laws of the State of California.  CalSPA  has thousands of

members who reside and recreate throughout California.  CalSPA’s members are Californians

who, in addition to being duly licensed sport fishing anglers, are interested in the preservation

and enhancement of California’s public trust fishery resources and vigorous enforcement of

California’s environmental laws.  CalSPA members have been involved for decades in public

education and advocacy efforts to protect and restore the public trust resources of California’s

rivers and waterways.  CalSPA members use California’s rivers and the Delta for recreation,

scientific study and aesthetic enjoyment, and the Regional Board’s approval of the WDRs will

harm the interests of CalSPA and its members.

Petitioner Felix Smith is a veteran fish and wildlife biologist with 37 years of managerial

and technical experience with the U.S. Fish and Wildlife Service prior to his retirement from that

agency.  He discovered and reported the deformed migratory birds poisoned at Kesterson

National Wildlife Refuge including Mud Slough in June 1983.  He has spent over 50 years

working on water management, wildlife, and fish related issues including 40 years on California

ecosystem issues.  He is an outspoken advocate for using the Public Trust Doctrine to protect the

people’s fish and wildlife resources, fish and wildlife habitats, and associated uses and values. 

Mr. Smith is an avid outdoorsman and uses the Bay-Delta, the San Joaquin River and their

tributaries for scientific study, recreation and aesthetic enjoyment.  Mr. Smith’s interests are
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harmed by the Regional Board’s approval of the WDRs. 

VI. SPECIFIC ACTION OF THE BOARD WHICH THE PETITIONERS REQUEST

Petitioners request that the State Board issue an Order that:

1) Rescinds Regional Board Order R5-20190077;

2) Remands the matter to the Regional Board with specific instructions to remedy

the violations of law described above;

3) Mandates that the Regional Board amend the Basin Plan to strengthen the

selenium water quality objectives in order to protect the beneficial uses and public trust resources

under its jurisdiction.

VII. STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF LEGAL
ISSUES RAISED IN THE PETITION

The foregoing statement of points and authorities is incorporated into Petitioners’

Statement of Reasons.  See section IV, above.

VII. COPY SENT TO REGIONAL BOARD AND DISCHARGERS

A true and correct copy of this Petition for Review was sent on January 6, 2020, to the

Regional Board and dischargers, via mail and email at the following addresses:

Patrick Pulupa, Executive Officer
Central Valley Regional Water Quality
Control Board
11020 Sun Center Drive #200
Rancho Cordova, CA 95670
patrick.pulupa@waterboards.ca.gov

Ernest A. Conant
Regional Director
U.S. Bureau of Reclamation
2800 Cottage Way
Sacramento, CA 95825-1898
econant@usbr.gov

Michael P. Jackson
U.S. Bureau of Reclamation
South-Central California Area Office
1243 N Street
Fresno, CA 93721
mjackson@usbr.gov

Joseph C. McGahan, Drainage Coordinator
San Luis & Delta-Mendota Water Authority
P.O. Box 2157
Los Banos, CA 93635
jmcgahan@summerseng.com 
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IX. THE SUBSTANTIVE ISSUES AND OBJECTIONS RAISED IN THE PETITION
WERE RAISED BEFORE THE REGIONAL BOARD 

On November 5, 2019, Petitioners NCRA, PCFFA, IFR, San Francisco Fishermen,

CalSPA, and Felix Smith submitted comments, via the Law Offices of Stephan C. Volker, to the

Regional Board regarding the Tentative Waste Discharge Requirements for Surface Water

Discharges from the Grassland Bypass Project.  These comments attached petitioners’ related

September 13, 2019 Comments to SLDMWA regarding the 2019 Addendum, and the September

6, 2019 slip opinion in PCFFA v. Glaser, 937 F.3d 1191 (9th Cir. 2019).  This comment letter is

attached as Exhibit 3.

On November 5, 2019, Petitioners Winnemem Wintu Tribe, NCRA, PCFFA, IFR, Save

California Salmon, San Francisco Fishermen, and CalSPA submitted additional comments to the

Regional Board.  This comment letter is attached as Exhibit 4.

At the December 5, 2019 hearing, several members of petitioners’ groups provided

additional comments regarding the inadequacies of the WDRs, the Grassland Bypass Project’s

harmful discharges, the inadequacy of the existing selenium standards, and the need for an

NPDES permit.

CONCLUSION

For the foregoing reasons, the Regional Board’s approval of Order R5-2019-0077 violates

the governing environmental laws.  The discharges it sanctions require an NPDES permit.  The

Regional Board was without authority to issue WDRs to the dischargers absent their compliance

with the Clean Water Act’s NPDES permit program, and the Porter-Cologne Act – which

mandates such compliance.  The WDRs improperly allow SLDMWA and the Bureau of
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Reclamation to discharge pollutants into Mud Slough at levels that harm beneficial uses and 

public trust resources in violation of the Porter Cologne Act, the Clean Water Act, and the Public 

Trust Doctrine. The 2019 Addendum was insufficient for the Regional Board to utilize it as the 

CEQA compliance document pursuant to its duty as a responsible agency under CEQA. The 

Regional Board was required, but failed, to conduct the further environmental review that CEQA 

requires. Further, the WDRs should not have been approved absent SLDMWA's compliance 

with the Delta Reform Act and the Delta Plan. For these reasons, the Board must rescind the 

Regional Board's approval of Order RS-2019-0077 and grant Petitioners the relief they have 

requested. 

Dated: January 6, 2019 

Stephan 
Attorney for the Winnemem Wintu Tribe, North 
Coast Rivers Alliance, Save California Salmon, 
Pacific Coast Federation of Fishermen's 
Associations, Institute for Fisheries Resources, San 
Francisco Crab Boat Owners Association, 
California Sportfishing Protection Alliance, and 
Felix Smith 
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Attachments:

Exhibit 1: December 5, 2019 Order R5-2019-0077; December 12, 2019 NOD

Exhibit 2: August 28, 2015 Evaluation of Selenium Discharges from Non-Irrigated Lands
within the Grassland Drainage Area and the Grassland Bypass Project, and from
the San Luis Drain prepared by Steven Bond, P.G. G.HG. C.E.G., and Appendices
A and B thereto (Appendix C omitted due to large size).

Exhibit 3: November 5, 2019, Comments of North Coast Rivers Alliance, Pacific Coast
Federation of Fishermen’s Associations, Institute for Fisheries Resources, San
Francisco Crab Boat Owners Association, California Sportfishing Protection
Alliance, and Felix Smith, on Tentative Waste Discharge Requirements for
Surface Water Discharges from the Grassland Bypass Project Operated by the San
Luis and Delta-Mendota Water Authority and United States Bureau of
Reclamation, and Exhibit 1 thereto (September 13, 2019, Comments of Pacific
Coast Federation of Fishermen’s Associations, California Sportfishing Protection
Alliance, Friends of the River, San Francisco Crab Boat Owners Association, Inc.,
Institute for Fisheries Resources, and Felix Smith on the Addendum to the Final
Environmental Impact Statement / Environmental Impact Report for the Grassland
Bypass Project, 2010-2019, SCH No. 200712111, and Exhibit 1 thereto.) 

Exhibit 4: November 5, 2019 Comments of Pacific Coast Federation of Fishermen’s
Associations, et al., Re: Comments on Tentative Waste Discharge Requirements
(WDRs) for Surface Water Discharges from the Grassland Bypass Project in
Merced and Fresno Counties. 
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FRESNO AND MERCED COUNTIES 

The California Regional Water Quality Control Board, Central Valley Region (hereafter, 
Central Valley Water Board or board), finds that: 

Findings 
SCOPE AND COVERAGE OF THIS ORDER 

1. The San Luis and Delta-Mendota Water Authority (Authority) submitted a Report of 
Waste Discharge dated 30 December 2008 for Phase III of the Grassland Bypass 
Project. This project, which started operations on 23 September 1996, transported 
subsurface agricultural drainage and stormwater runoff via the Grassland Bypass 
Channel to a portion of the San Luis Drain (Drain) that discharges to Mud Slough 
(north), a tributary of the San Joaquin River. The Drain is owned by the United States 
Department of the Interior, Bureau of Reclamation (Bureau), and is operated by the 
Authority. Hereafter, the Authority and Bureau will be jointly referred to as the 
Dischargers. 

2. This Order only addresses the portions of the Grassland Bypass Project that involve the 
collection, transport, and discharge of agricultural subsurface drainage flows and 
stormwater to surface waters. Discharges to groundwater are addressed in Order R5-
2015-0095, Waste Discharge Requirements General Order for Growers in the 
Grassland Drainage Area. 

3. On 6 September 2019, the United States Court of Appeals for the Ninth Circuit issued a 
ruling that reversed and remanded for the district court to reconsider the claims related 
to the necessity to obtain a National Pollutant Discharge Elimination System (NPDES) 
permit for the Grassland Bypass Project1. The Court held that under 33 U.S.C. section 
1342(1)(1), discharges must be entirely from return flows related to crop production to 
qualify for the exemption from NPDES permit requirements. This Order is not a NPDES 
permit, nor does this Order permit any discharges from activities other than those 
related to crop production. If, after final deposition of the case, it is determined that 
additional permitting is needed for discharges from the Grassland Drainage Area, the

1 Pacific Coast Federation of Fishermen’s Associations v. Donald R. Glaser (9th Cir. 6 
September 2019), 2019 WL 4230097, ___ F.3d ___. 
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Central Valley Water Board will begin the appropriate permitting process. 
4. On 22 October 2019, a presentation (Standing too Close to the Elephant: Addressing 

Scales in Restoration and Fisheries Conservation) was made at the 14th Biennial State 
of the San Francisco Estuary Conference. This presentation included information about 
spinal deformities observed in juvenile splittail from a single cohort collected in 
February-March 2011 with evidence attributing the deformities, at least in part, to the 
presence of selenium in the San Joaquin River. The Central Valley Water Board will 
continue to pursue additional information about the occurrence of these deformities in 
coordination with the researchers who completed the study as well as other experts. If it 
is determined that additional action is needed to address this issue, this permit may be 
reopened. 

5. This Order, as revised, covers elements of Phase IV of the Grassland Bypass Project. 
The Authority previously submitted Reports of Waste Discharge dated 25 August 1997, 
9 February 2001, and 30 December 2008 for Phases I, II, and III of the Grassland 
Bypass Project. Phase I was regulated by the board’s waste discharge requirements 
Order No. 98-171 adopted on 24 July 1998. Phase II was regulated by waste discharge 
requirement Order No. 5-01-234 adopted on 7 September 2001. Phase III was 
regulated by the previous version of this Order, adopted on 31 July 2015. 

6. During the first three phases of the Grassland Bypass Project the Dischargers have 
implemented projects, including source control and operation of the San Joaquin River 
Improvement Water Quality Project (SJRIP), that have eliminated agriculture related 
discharges to the San Joaquin River during the majority of the year. However, the 
discharge of storm related flows that flow down slope cannot be prevented. Phase IV of 
the Grassland Bypass Project is designed to manage storm related flows and minimize 
water quality and other environmental impacts associated with these storm events. 

7. The Grassland Bypass Project currently serves approximately 97,400 acres of farmland 
and is designed to minimize discharges from the Grassland Drainage Area and route 
subsurface agricultural drainage and stormwater flows containing selenium and other 
constituents around wetland supply channels in the Grassland Watershed. This 
drainage previously flowed through a variety of channels to wetland habitat before 
discharging to the San Joaquin River. 

8. The Grassland Bypass Channel is a four-mile long earthen ditch that links the combined 
discharges from the Grassland Drainage Area (Figure 1) to the Drain. The Drain is an 
85-mile long, trapezoidal concrete canal that starts near Five Points in Fresno County 
and generally runs northwest to its terminus at the northern end of the former Kesterson 
Reservoir near Gustine in Merced County. 
Only the lower 28 miles of the Drain, starting at the point where it intersects the 
Grassland Bypass Channel approximately one-half mile west of Russell Avenue, are 
being used as part of the Grassland Bypass Project. The Drain has been blocked above 
this point and the Authority is operating the system to keep other drainage from entering 
the portion of the Drain being used by the Grassland Bypass Project. 

9. Phases I, II, and III of the Grassland Bypass Project primarily dealt with transporting and 
discharging subsurface agricultural drainage flows generally characterized as containing 
salts, boron, selenium, and other constituents. The Project also managed stormwater 
runoff that entered the drainage system. Tailwater returns are not allowed in the Drain. 
By the end of Phase III, the drainage discharges are expected to be fully managed 
without discharge from the Grassland Drainage Area, but stormwater cannot be fully 
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managed without discharge to the Drain. 
10. Phase IV of the Grassland Bypass Project will continue to implement the strategy of 

previous phases, including: 
a) Implementing management actions to prevent the discharge of subsurface 

agricultural drainage from the Grassland Drainage Area by continuing a suite of 
individual farmer, drainage district, and regional management activities; 

b) Separating storm-induced drainage discharged from the Grassland Drainage 
Area from wetland water supply conveyance channels; and 

c) Facilitating the drainage management that maintains the viability of agriculture in 
the Grassland Drainage Area while maintaining water quality improvement 
achievements of the previous phases in the San Joaquin River. 

11. Phase IV of the Grassland Bypass Project will also add 800 acres to the Grassland 
Drainage Area for management and coverage under this Order. From the total acreage 
in the expanded coverage area, approximately 1,500 acres will be repurposed for use 
by the San Joaquin River Water Quality Improvement Project. 

12. The Central Valley Water Board has adopted a Water Quality Control Plan, Fifth Edition, 
for the Sacramento River and San Joaquin River Basins (Basin Plan), which designates 
beneficial uses, establishes water quality objectives and contains implementation plans 
and policies for waters of the Sacramento and San Joaquin Basins. The requirements in 
the Order implement the Basin Plan. 

13. The beneficial uses of Mud Slough (north), as identified in the Basin Plan, are: limited 
irrigation supply, stock watering, water contact recreation and noncontact water 
recreation, sports fishing, shellfish harvesting, warm water aquatic habitat, warm water 
spawning and wildlife habitat. 

14. The Basin Plan contains the timetable for meeting performance goals and water quality 
objectives for selenium in Mud Slough (north) and the San Joaquin River. A prohibition 
of discharge and waste discharge requirements will be used to control agricultural 
subsurface drainage discharges containing selenium unless water quality objectives for 
selenium are being met. Table 1 below lists the performance goal and water quality 
objective for selenium with the time schedule for compliance. 
Table 1. Selenium Water Quality Objective, Performance Goal, and Compliance 
Time Schedule as specified in the Basin Plan 

Time Schedule for 
Compliance Water Body 

Performance 
Goal 
(monthly mean) 

Water Quality 
Objective 
(4-day average) 

31 December 2015 
through 

31 December 2019 

Mud Slough (north) and the 
San Joaquin River from the 
Mud Slough Confluence to 
the Merced River 

15 µg/L Not Applicable 

After 
31 December 2019 

Mud Slough (north) and the San Joaquin 
River from the Mud Slough Confluence 
to the Merced River 

Not Applicable 5 µg/L 
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15. The performance goal for selenium of 15 micrograms per liter (mg/L) (monthly mean) 
has been consistently met since the established compliance date of 31 December 2015. 
Since 2015, the 5 mg/L (4-day average) water quality objective has been met nearly 
90% of the time. 

16. The first cap on selenium loading from the Grassland Watershed to the San Joaquin 
River was set before the initiation of the Grassland Bypass Project as a prohibition of 
discharge in the Basin Plan: “The discharge of selenium from agricultural subsurface 
drainage systems in the Grassland Watershed to the San Joaquin River is prohibited in 
amounts exceeding 8,000 lbs/year for all water year types beginning 10 January 1997.” 
During the first three phases of the Grassland Bypass Project, the San Luis Drain 
carried all of the subsurface agricultural drainage discharged from the Grassland 
Drainage Area, except for three storm events when the capacity of the San Luis Drain 
was exceeded. 

17. The Central Valley Water Board has identified the San Joaquin River as a water quality 
limited segment with respect to selenium. Section 303(d) of the Federal Clean Water 
Act requires the development of a Total Maximum Daily Load (TMDL) where existing 
discharge limits are not stringent enough to meet water quality standards. The August 
2001 Staff Report titled Selenium Total Maximum Daily Load for the Lower San Joaquin 
River contains a TMDL designed to meet the Clean Water Act requirements and set 
more stringent load limits for selenium compared to the 8,000-pound annual limit. The 
TMDL establishes monthly load limits (TMML values) that represent the total load that 
the San Joaquin River can assimilate without exceeding the applicable water quality 
objective at a specified frequency. 
The U.S. Environmental Protection Agency (US EPA) allows violations of standards at a 
frequency no greater than once every three years. The TMML is apportioned among 
background sources of selenium (wetlands, the Merced River, and the San Joaquin 
River upstream of Salt Slough), a margin of safety (established as 10% of the TMML), 
and a load allocation (discharges from the Grassland Drainage Area), and is designed 
to meet the 5 µg/L selenium objective in the San Joaquin River at Crows Landing. The 
TMML has been met in every year since it was established reflecting a continual 
reduction in the selenium loading through the Grassland Bypass Project (see Figure 6 in 
Attachment A to this Order). 
The applicable monthly load allocation is based on the water year classification 
established using the best available estimate of the 60-20-20 San Joaquin Valley water 
year hydrologic classification2 at the 75% exceedance level using data from the 
Department of Water Resources Bulletin 120 series. The previous year’s classification 
will apply until an estimate is made of the current water year. 
The Agreements for Use of the San Luis Drain (Use Agreements) between the Bureau 
and Authority associated with Phases I, II, and III of the Grassland Bypass Project 
contained calculated selenium load limits for the Grassland Bypass Project. These load 
limits were initially designed to meet the Total Maximum Monthly Load (TMML) limits. 
Once TMML load limits were met, the Use Agreements required further reductions in 
order to eliminate irrigation induced subsurface agricultural discharges to the San 

2 As defined in Footnote 17 for Table 3 in the State Water Resources Control Board’s Water 
Quality Control Plan for the San Francisco Bay/Sacramento-San Joaquin Delta Estuary, 
May 1995. 
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Joaquin River. The load limit reductions below TMML levels started in 2015 as agreed 
to by the Dischargers under the terms of the 2009 Use Agreement, which extended the 
project through 31 December 2019. The reductions between historical load limits and 
the TMML load limits resulted in a gradual reduction in loading. All discharges from the 
area to the San Joaquin River are now managed by the Dischargers in a way that has 
eliminated discharges except for those related to storm events. 

18. The Long-Term Storm Water Management Plan includes selenium load targets for 
discharges to Mud Slough (north) and the San Joaquin River. Table 2 shows the TMML 
annual load allocations (sums of the monthly load allocations) for selenium from the 
Grassland Drainage Area currently required and the proposed selenium load targets. 
The targets represent an approximately 75% reduction in selenium loading from the 
TMML annual load allocations. A multi-year performance target requiring that the 
selenium load over a 3-year period at Site B be less than the sum of the 3 annual 
targets, based on water year type, would be used to determine if the load targets are 
being met. If the performance target is exceeded, the Dischargers will propose 
additional management practices to reduce the selenium loading to meet the 
performance goal. The selenium water quality objective will continue to be used to 
determine compliance with the Basin Plan. 
Table 2. Selenium Annual Load Allocations for the Grassland Drainage Area3

(pounds of selenium) 

Selenium 
Load 

Critical 
(Discharge Limit) 

Dry/Below 
Normal 
(Discharge Limit) 

Above Normal 
(Discharge Limit) 

Wet 
(Discharge Limit) 

Annual Load 
Allocation 1075 2496 4162 4480 

Annual Load 
Target 300 600 900 1200 

Percent 
Reduction 72% 76% 78% 73% 

19. Sediment deposited in the Drain may contain trace elements at concentrations that are 
higher than those found in average California soils and, if flushed from the Drain, would 
pose a threat to receiving waters. The discharge limits apply to selenium from the 
sediment as well as selenium in drainage water from the Grassland Drainage Area. 

20. The Basin Plan also contains numerical objectives for boron and molybdenum that 
apply to the San Joaquin River from the mouth of the Merced River to Vernalis and to 
Mud Slough (north) as shown in Table 3. 

3 The TMML annual load allocations in Table 2 are based on the sum of the monthly load 
allocation based on the water year calculation needed to meet the selenium water quality 
objectives at the San Joaquin River at Crows Landing. 
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Table 3. Boron and Molybdenum Water Quality Objectives 

Constituent Time Periods Monthly 
Means 

Max 
Concentration Applicable Water Bodies 

Boron 
(mg/L) 

15 March through 
15 September 0.8 2.0 San Joaquin River, mouth of 

the Merced River to Vernalis 
Boron 
(mg/L) 

16 September 
through 14 March 1.0 2.6 San Joaquin River, mouth of 

the Merced River to Vernalis 
Boron 
(mg/L) Critical Year 1.3 Not Applicable San Joaquin River, mouth of 

the Merced River to Vernalis 

Boron 
(mg/L) 

15 March through 
15 September 2.0 Not Applicable 

Mud Slough (north), San 
Joaquin River from Sack 
Dam to the mouth of Merced 
River 

Boron 
(mg/L) Year Round Not 

Applicable 5.8 
Mud Slough (north), San 
Joaquin River from Sack Dam to the mouth 
of Merced River 

Molybdenum 
(µg/L) 

Year Round 19 50 

Mud Slough (north), San 
Joaquin River from Sack 
Dam to the mouth of Merced 
River 

Molybdenum 
(µg/L) Year Round 10 15 San Joaquin River, mouth of 

the Merced River to Vernalis 

21. Subsurface agricultural drainage from the Grassland Drainage Area is high in boron and 
molybdenum and discharges from the Drain have resulted in violations of these 
objectives. This drainage has historically flowed to Mud Slough (north) via other 
channels and the steps taken to meet the load limits for selenium discharges also 
resulted in reductions in boron and molybdenum discharges. 

22. The Basin Plan contains objectives for toxicity and other water quality parameters that 
apply to this discharge. 

23. The primary focus of the Grassland Bypass Project has been on the control of selenium, 
but discharges may be causing or have the potential to cause or contribute to the 
violations of water quality objectives for other constituents in Mud Slough (north) and 
the San Joaquin River. Since the Grassland Bypass Project involves consolidation and 
rerouting of drainage rather than a new discharge, this Order requires the development 
and implementation of a new Drainage Management Plan that will address constituent 
loads. 

24. The Basin Plan’s selenium control program states that all those discharging or 
contributing to the generation of agricultural subsurface drainage will be required to 
submit for approval a Long-Term Drainage Management Plan (LTDMP) designed to 
meet final water quality objectives. Order No. 98-171 required the Dischargers to 
prepare a LTDMP and to update it annually. This Order requires the Dischargers to 
prepare a new Drainage Management Plan to reflect the revised management strategy 
that will be implemented to address discharges occurring after 31 December 2019 that 
include selenium, boron, molybdenum, and salt, and to provide updates in the Annual 
Monitoring Report. 
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REASON FOR THE CENTRAL VALLEY WATER BOARD ISSUING THIS ORDER 
25. The Central Valley Water Board’s authority to regulate waste discharges that could 

affect the quality of the waters of the state, which includes both surface water and 
groundwater, is found in the Porter-Cologne Water Quality Control Act (California Water 
Code Division 7). 

26. Water Code section 13267(b)(1) states, in relevant part: 
[T]he regional board may require that any person who has discharged, 
discharges, or is suspected of having discharged or discharging, or who 
proposes to discharge waste within its region … shall furnish, under penalty 
of perjury, technical or monitoring program reports which the regional board 
requires. The burden, including costs, of these reports shall bear a 
reasonable relationship to the need for the report and the benefits to be 
obtained from the reports. In requiring those reports, the regional board shall 
provide the person with a written explanation with regard to the need for the 
reports and shall identify the evidence that supports requiring that person to 
provide the reports. 

27. The technical reports required by this Order are necessary to evaluate Dischargers’ 
compliance with the terms and conditions of this Order and to ensure protection of 
waters of the state. Consistent with Water Code section 13267, this Order requires the 
implementation of a monitoring and reporting program (MRP) that is intended to 
determine the effects of waste discharges on water quality, to verify the adequacy and 
effectiveness of the Order’s conditions, and to evaluate the Dischargers’ compliance 
with the terms and conditions of the Order. The Dischargers must comply with MRP 
Order R5-2019-0077 which is part of this Order, and future revisions thereto made by 
the Executive Officer or Board. 

28. In May 2004, the State Water Board adopted the Policy for Implementation and 
Enforcement of the Nonpoint Source Pollution Control Program (NPS Policy). The 
purpose of the NPS Policy is to improve the state's ability to effectively manage NPS 
pollution and conform to the requirements of the Federal Clean Water Act and the 
Federal Coastal Zone Act Reauthorization Amendments of 1990. The NPS Policy 
requires, among other key elements, an NPS control implementation program’s ultimate 
purpose to be explicitly stated. It also requires implementation programs, to at a 
minimum, address NPS pollution in a manner that achieves and maintains water quality 
objectives and beneficial uses, including any applicable antidegradation requirements.  

29. This Order constitutes an NPS Implementation Program for the discharges regulated by 
the Order. Attachment A, Information Sheet, describes the five key elements required 
by the NPS Policy and provides justification that the requirements of this Order meet the 
requirements of the NPS Policy. This Order is consistent with the NPS Policy. 

30. The United States Environmental Protection Agency adopted the National Toxics Rule 
(NTR) on 5 February 1993 and the California Toxics Rule (CTR) on 18 May 2000, which 
was modified on 13 February 2001. The NTR and CTR contain water quality criteria 
which, when combined with beneficial use designations in the Basin Plans, constitute 
enforceable water quality standards for priority toxic pollutants in California surface 
waters. 
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CALIFORNIA ENVIRONMENTAL QUALITY ACT 
31. An Environmental Impact Statement and Environmental Impact Report (2009 EIS/EIR) 

(State Clearinghouse No. 2007121110) dated August 2009, was prepared for the 
Grassland Bypass Project for the period 1 October 2010 through 31 December 20194. 
The U.S. Bureau of Reclamation is the lead agency and issued a Record of Decision.5
The lead agency pursuant to CEQA (Pub. Resources Code § 21100 et seq.) was the 
San Luis & Delta-Mendota Water Authority. A Notice of Determination (NOD) was filed 
on 12 October 2009.6

32. In October 2019, an Addendum to the 2009 EIR was adopted by the San Luis & Delta-
Mendota Water Authority. The modifications to the 2009 EIR include continued use of 
the San Luis Drain at its current capacity (150 cubic feet per second [cfs]) for 
stormwater related flows from irrigated lands combined with the use of existing and new 
short-term storage basins to reduce storm-induced discharges to Mud Slough (north). 
The Project modifications include measures to address the capacity limitations of the 
Grassland Bypass Channel and San Luis Drain, storm event frequency and magnitude, 
and available stormwater management tools to minimize discharges. It also considers 
some enhancements to existing facilities including acquiring additional land and/or 
securing ownership of leased land for purposes of drain water reuse on salt tolerant 
crops under the San Joaquin River Water Quality Improvement Project, new 
pump/conveyance systems, additional regulating reservoirs, and a remote shut-off 
system for operation of tile sumps. 

33. Selenium levels in Mud Slough (north) have reduced gradually each year since the 
implementation of the Grassland Bypass Project. Implementation of the Long-Term 
Storm Water Management Plan is expected to continue this trend, resulting in 
substantially reduced discharges into Mud Slough (north). 

34. The environmental analysis for the Grassland Bypass Project finds that water quality 
and biota in the last six miles of Mud Slough (north) may be adversely impacted by the 
project. However, the Grassland Bypass Project has demonstrated significant water and 
habitat quality improvements in wetland water supply channels and the San Joaquin 
River, and further modifications are implemented specifically to offset the impacts of the 
Grassland Bypass Project to Mud Slough (north). Water quality-related mitigation 
measures identified in the EIS/EIR documents are listed below. 

a) The proposed project is limited in duration. A biological, water quality, and 
sediment monitoring program will be implemented during the life of the project to 
evaluate the impact of the project. If unacceptable problems or impacts are 
identified, appropriate actions will be developed.  Attachment A to this Order 

4 Entrix, 2009. Final Grassland Bypass Project Environmental Impact 
Statement/Environmental Impact Report. Prepared for the Bureau of Reclamation, 
Sacramento and Fresno, CA, and the San Luis Delta-Mendota Water Authority. August 
2009. 

5 ROD-07-141 dated18 December 2009. The ROD implements the GBP plus the terms and 
conditions specified in the 9 December 2009 Biological Opinion (available from Bureau 
upon request). 

6 NOD filed for the Grassland Bypass Project, 2010-2019, State Clearinghouse Number 
2007121110. 
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summarizes the mitigation measures and demonstrates how this Order complies 
with CEQA. 

b) Drainage from the Grassland Drainage Area has been removed from 6.6 miles of 
the San Joaquin River [between Salt Slough and Mud Slough (north) confluence] 
and 93 miles of wetland water supply channels as defined in Appendix 40 of the 
Basin Plan. 

c) The amount of drainage water discharged to the San Joaquin River system will 
be reduced to meet Basin Plan water quality objectives. A plan will be submitted 
by the drainage entities to the Central Valley Water Board, which outlines 
drainage reduction efforts and the use of the Drain as a drain water conveyance 
facility as part of the overall program to effectively manage and monitor 
agricultural drainage discharges. These plans will be submitted on an annual 
basis. 

d) Drainage will be maintained within the Drain north of Check 19, MP 105.72. Any 
stormwater and groundwater that has seeped into the San Luis Drain south of 
Check 19 will be discharged downstream as necessary to prevent overtopping. 

e) The discharge from the Drain to Mud Slough (north) will be operated so as to 
minimize hydraulic turbulence and erosion within Mud Slough (north). If 
necessary, bank stabilization shall be undertaken and an energy dissipation 
structure operated and maintained. 

f) The Drain will be operated such that sediments in the Drain are not mobilized. A 
flow rate not to exceed 150 cfs has been determined to be the appropriate 
velocity to achieve this goal. Sediments in the drain will be monitored and will be 
removed before they exceed hazardous waste levels. 

g) The San Joaquin River Water Quality Improvement Project, created by the 
Grassland Area Farmers, sets aside more than 6,000 acres to plant salt tolerant 
crops for drainage reuse, with plans to expand the project to more than 7,000 
acres. In 2018, approximately 29,000 acre-feet of drain water produced in the 
Grassland Drainage Area were used to irrigate salt-tolerant crops. 

h) Since 2003, the Grassland Area Farmers have worked with the Bureau to 
implement the Westside Regional Drainage Plan. The plan involves the 
implementation of source control through seepage reduction and irrigation 
improvements, drainage reuse, and recirculation. 

In addition to these mitigation measures, the Addendum to the 2009 EIS/EIR discusses 
changes to the Grassland Bypass Project including the addition of a remote shut-off 
system for tile sumps, use of new and existing short-term storage basins and pump 
stations, and reuse area expansion. These additional activities will help ensure that 
applicable water quality objectives are met. The Central Valley Water Board as the 
responsible agency pursuant to CEQA (Public Resources Code, section 21069) and in 
making its determinations and findings, must presume that the Addendum to the 2009 
EIR/EIS comports with the requirements of CEQA and is valid.  (Public Resources 
Code, section 21167.3.)  The Central Valley Water Board has considered the above 
CEQA documents in preparing this Order. Attachment A of this Order summarizes the 
mitigation measures and demonstrates how this Order complies with CEQA. 
The addended CEQA documents assess project activities that will be implemented 
through 31 December 2045. In the event the Grassland Bypass Project is extended, the 
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Board may reissue this Order or prescribe new Waste Discharge Requirements only 
upon a showing that all significant environmental impacts associated with the continued 
operation of the GBP have been analyzed pursuant to any applicable provisions of 
CEQA and only after the Dischargers demonstrate to the satisfaction of the Board that 
the continued operation of the GBP is in compliance with the Endangered Species Act7. 

STATE WATER RESOURCES CONTROL BOARD RESOLUTION 68-16 
35. State Water Resources Control Board (State Water Board) Resolution 68-16 Statement 

of Policy with Respect to Maintaining High Quality of Waters in California (Resolution 
68-16 or “antidegradation policy”) requires that a regional water quality control board 
maintain high quality waters of the state unless the board determines that any 
authorized degradation is consistent with maximum benefit to the people of the state, 
will not unreasonably affect beneficial uses, and will not result in water quality less than 
that described in a regional water quality control board’s policies (e.g., quality that 
exceeds applicable water quality objectives). The board must also assure that any 
authorized degradation of existing high quality waters is subject to waste discharge 
requirements which will result in the best practicable treatment or control (BPTC) of the 
discharge necessary to assure that pollution, or nuisance will not occur and the highest 
water quality consistent with the maximum benefit to the people of the state will be 
maintained. 
Attachment A to this Order summarizes applicable antidegradation requirements and 
provides detailed rationale demonstrating how this Order is consistent with Resolution 
68-16. As indicated in the summary, this Order authorizes degradation of high quality 
surface waters, not to exceed water quality performance goals and objectives stated in 
the Basin Plan, threaten beneficial uses, or cause a condition of pollution or nuisance. 
The Order will also result in the implementation of best efforts to non-high quality waters 
and assure that any change in water quality will be consistent with maximum benefit to 
the people of the state. 

WATER CODE SECTION 13241 
36. Water Code section 13263 requires that the Central Valley Water Board consider the 

following factors, found in section 13241, when considering adoption of waste discharge 
requirements. 

a) Past, present, and probable future beneficial uses of water. 
b) Environmental characteristics of the hydrographic unit under consideration, 

including the quality of water available thereto. 
c) Water quality conditions that could reasonably be achieved through the 

coordinated control of all factors which affect water quality in the area. 
d) Economic considerations. 
e) The need for developing housing within the region. 
f) The need to develop and use recycled water. 

These factors have been considered in the development of this Order. Attachment A, 
Information Sheet, provides further discussion on the consideration of section 13241 

7 The board will determine the Dischargers’ compliance by consulting with the U.S. Fish and 
Wildlife Service and California Department of Fish and Wildlife. 
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factors. 
RELATIONSHIP TO OTHER ONGOING WATER QUALITY EFFORTS 

37. Other water quality efforts conducted pursuant to state and federal law directly or 
indirectly serve to reduce waste discharges from irrigated lands to waters of the state. 
Those efforts will continue, and will be supported by implementation of this Order. 

38. On 31 May 2018, the Central Valley Water Board adopted amendments to the Basin 
Plan to implement the Salt and Nitrate Management Plan that was developed through 
the collaborative, stakeholder process known as the Central Valley Salinity Alternatives 
for Long-term Sustainability initiative (CV-SALTS). The amendments include, in part, 
implementation provisions for the discharges of salt and nitrate, collectively referred to 
as the Salt and Nitrate Control Program. The amendments have been revised and 
adopted by the State Water Board and must be approved by the Office of Administrative 
Law prior to becoming effective. The Dischargers must comply with applicable 
provisions of the Salt and Nitrate Control Program upon such provisions becoming 
effective. Dischargers who do not comply with the requirements of the Salt and Nitrate 
Control Program will be subject to a prohibition of discharge and associated 
enforcement actions as stated in the amendments. 

39. Total Maximum Daily Loads (TMDLs) are established for surface waters that have been 
placed on the State Water Board’s 303(d) list of Water Quality Limited Segments for 
failure to meet applicable water quality standards. A TMDL, which may be adopted by 
the Central Valley Water Board as Basin Plan amendments, is the sum of allowable 
loads of a single pollutant from all contributing point sources and nonpoint sources.  
This Order implements all TMDLs containing requirements that pertain to irrigated 
agriculture in the Grassland Drainage Area. 

40. Resolution R5-2017-0057 Amendment to the Water Quality Control Plan for the 
Sacramento River and San Joaquin River Basins for the Control of Pyrethroid Pesticide 
Discharges (Pyrethroid Control Program) requires monitoring by agricultural dischargers 
for the water column concentrations of pyrethroid pesticides and total and dissolved 
organic carbon, and water column and sediment toxicity testing in surface receiving 
waters. 

41. The General Order for Existing Milk Cow Dairies (R5-2013-0122) and NPDES Dairy 
General Permit CAG015001 (Dairy General Orders) regulates discharges of waste to 
surface waters and groundwater from existing milk cow dairies in the Central Valley. 
Discharges from irrigated agricultural parcels are regulated by the Dairy General Orders 
if the owner or operator of the parcel applies dairy waste from its dairy operation. 

42. Water quality monitoring is conducted in water bodies surrounding the Grassland 
Bypass Project by the Westside San Joaquin River Watershed Coalition of the Irrigated 
Lands Regulatory Program and the San Joaquin River Restoration Program. This 
monitoring was considered when designing the updated monitoring and reporting 
program and data developed through these efforts will be used to help evaluate the 
impacts of the GBP. The San Joaquin River below the Merced River and Salt Slough 
has been de-listed for selenium on the 303(d) list. 

43. Waste Discharge Requirements General Order for Growers in the Grassland Drainage 
Area (Order R5-2015-0095, as amended) regulates discharges to groundwater from 
farming in the Grassland Drainage Area, including the San Joaquin River Water Quality 
Improvement Project, and requires implementation and reporting of management 
practices and reporting of nitrogen application. 
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ENFORCEMENT FOR NONCOMPLIANCE WITH THIS ORDER 
44. Water Code section 13350 provides that any person who violates waste discharge 

requirements may be: 1) subject to administrative civil liability imposed by the Central 
Valley Water Board or State Water Board in an amount of up to $5,000 per day of 
violation, or $10 per gallon if the discharge involves a discharge of pollutants; or 2) be 
subject to civil liability imposed by a court in an amount of up to $15,000 per day of 
violation, or $20 per gallon. The actual calculation and determination of administrative 
civil penalties must be set forth in a manner that is consistent with the State Water 
Board’s Water Quality Enforcement Policy (Enforcement Policy). 

45. The Enforcement Policy endorses progressive enforcement action for violations of 
waste discharge requirements when appropriate, but recommends formal enforcement 
as a first response to more significant violations.  Progressive enforcement is an 
escalating series of actions that allows for the efficient and effective use of enforcement 
resources to: 1) assist cooperative dischargers in achieving compliance; 2) compel 
compliance for repeat violations and recalcitrant violators; and 3) provide a disincentive 
for noncompliance. Progressive enforcement actions may begin with informal 
enforcement actions such as a verbal, written, or electronic communication between the 
Central Valley Water Board and a discharger. The purpose of an informal enforcement 
action is to quickly bring the violation to the discharger’s attention and to give the 
discharger an opportunity to return to compliance as soon as possible. The highest level 
of informal enforcement is a Notice of Violation. 

GENERAL FINDINGS 
46. This Order does not authorize violation of any federal, state, or local law or regulation. 
47. This Order does not authorize any act that results in the taking of a threatened or 

endangered species or any act that is now prohibited, or becomes prohibited in the 
future, under either the California Endangered Species Act (Fish and Game Code 
sections 2050 to 2097) or the Federal Endangered Species Act (16 U.S.C.A. sections 
1531 to 1544).  If a "take" will result from any action authorized under this Order, the 
Dischargers shall obtain authorization for an incidental take prior to construction or 
operation of the project. The Dischargers shall be responsible for meeting all 
requirements of the applicable Endangered Species Act. 

48. This Order does not supersede the Central Valley Water Board’s Basin Plans and 
policies, including prohibitions (e.g., pesticides) and implementation plans (e.g., Total 
Maximum Daily Loads), or the State Water Board’s plans and policies. 

49. As stated in Water Code section 13263(g), the discharge of waste into waters of the 
state is a privilege, not a right, and regulatory coverage under this Order does not 
create a vested right to continue the discharge of waste.  Failure to prevent conditions 
that create or threaten to create pollution or nuisance will be sufficient reason to modify, 
revoke, or enforce this Order, as well as prohibit further discharge. 

50. This Order requires the Dischargers to provide the Central Valley Water Board with 
contact information of the person(s) authorized to provide access to property for 
inspections. This requirement provides a procedure to enable Board staff to contact 
representatives so that it may more efficiently monitor compliance with the provisions of 
this Order. 

51. Any instance of noncompliance with this Order constitutes a violation of the Water Code 
and its implementing regulations. Such noncompliance is grounds for enforcement 
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action, and/or termination of coverage for waste discharges under this Order, subjecting 
the discharger to enforcement under the Water Code for further discharges of waste to 
surface water. 

52. All discharges from the Grasslands Bypass Project are expected to comply with the 
lawful requirements of municipalities, counties, drainage districts, and other local 
agencies regarding discharges to storm drain systems or to other courses under their 
jurisdiction. 

53. The fact that it would have been necessary to halt or reduce the discharge in order to 
maintain compliance with this Order shall not be a defense for violations of the Order by 
the Dischargers. 

54. This Order is not a National Pollutant Discharge Elimination System Permit issued 
pursuant to the Federal Clean Water Act.  Coverage under this Order does not exempt 
a facility from the Clean Water Act. Any facility required to obtain such a permit must 
notify the Central Valley Water Board. 

55. Water Code section 13260(d)(1)(A) requires persons subject to waste discharge 
requirements to pay an annual fee established by the State Water Board. 

56. The Findings of this Order, supplemental information and details in the attached 
Information Sheet (Attachment A), and the administrative record of the Central Valley 
Water Board relevant to the Grassland Bypass Project were considered in establishing 
these waste discharge requirements. 

57. The Central Valley Water Board has notified interested agencies and persons of its 
intent to adopt this Order for discharges of waste from the Grassland Bypass Project, 
and has provided them with an opportunity for a public hearing and an opportunity to 
submit comments. 

58. The Central Valley Water Board, in a public meeting, heard and considered all 
comments pertaining to this Order. 

IT IS HEREBY ORDERED that Order No. 5-01-234 is rescinded and that pursuant to Water 
Code sections 13260, 13263, and 13267 and in order to meet the provisions contained in 
Division 7 of the Water Code and regulations and policies adopted there under; the San 
Luis and Delta-Mendota Water Authority and the U.S. Bureau of Reclamation, their agents, 
successors, and assigns shall comply with the following: 

I. Prohibitions 
1. The discharge of hazardous wastes, as that term is defined in California Code of 

Regulations, title 22, section 66261.1 et seq. is prohibited. 
2. The discharge of agricultural subsurface drainage water to Salt Slough and the wetland 

water supply channels identified in Appendix 40 of the Basin Plan is prohibited unless 
the provisions of the Storm Event Plan are being implemented, or the water quality 
objectives for selenium are being met. 

3. The discharge of agricultural subsurface drainage water to Mud Slough (north) is 
prohibited after 31 December 2019 unless water quality objectives for selenium are 
being met. 

4. The discharge of agricultural subsurface drainage is immediately prohibited upon 
determination by the Board that timely and adequate mitigation has not been provided. 
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II. Limits that apply to the Grassland Bypass Project 
A. Discharge Limits (Drain Terminus) 

1. The rate of discharge at the terminus of the San Luis Drain shall not exceed 150 cfs. 
2. The discharge of selenium from the San Luis Drain shall not exceed the annual 

TMML loads in Table 2. 
B. Discharge Specifications 

1. The discharge shall not cause a pollution or nuisance as defined by Water Code 
section 13050. 

2. The San Luis Drain will be operated to prevent the mobilization of drain sediments. A 
maximum flow rate of 150 cfs will be used to prevent scouring and mobilization of 
drain sediments. 

3. The San Luis Drain will be operated to minimize erosion in Mud Slough (north). An 
energy dissipating structure will be operated and maintained at the discharge point 
to Mud Sough (north) to dissipate the energy caused by the hydraulic drop. Erosion 
within the stream, including stream bottom and sides will be prevented and bank 
stabilization will be undertaken, if necessary. 

4. Sediment in the San Luis Drain shall not exceed hazardous waste levels for any 
constituent. 

C. Receiving Water Limitations 
1. The discharge from the San Luis Drain shall not cause or contribute to the following 

in Mud Slough (north) or the San Joaquin River. 
a) In surface water, an exceedance of applicable water quality objectives or a trend 

of degradation that may threaten applicable beneficial uses, or cause or 
contribute to a condition of pollution or nuisance. 

b) Oils, greases, waxes, or other materials to form a visible film or coating on the 
water surface or objects in the water. 

c) Oils, greases, waxes, floating material (liquids, solids, foams, and scums), or 
suspended materials to create a nuisance or adversely affect beneficial uses. 

d) Aesthetically undesirable discoloration. 
e) Fungi, slimes, or other objectionable growths. 
f) Deposition of material that causes nuisance or adversely affects beneficial uses. 
g) Toxic pollutants to be present in the water column, sediments or biota in 

concentrations that adversely affect beneficial uses; that produce detrimental 
physiological response in human, plant, animal, or aquatic life; or that 
bioaccumulate in aquatic resources at levels which are harmful to human health.  

h) Chemical constituents, including pesticides, to be present in concentrations that 
cause nuisance or adversely affect beneficial uses. 

2. If the discharge of wastes does not meet the receiving water limitations in II.C.1 
(directly above), the Dischargers are in compliance with this Order relative to section 
II.C.1. for a specific waste parameter provided: 
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a) The Dischargers are preparing, or have submitted a Surface Water Quality 
Management Plan for that waste parameter in accordance with Section V.G. of 
this Order, and such plan is pending action by the Executive Officer or board; or 

b) The Executive Officer or board has approved the applicable Surface Water 
Quality Management Plan for that waste parameter, and 
i. The Dischargers are implementing or have a documented schedule to 

implement improved management practices consistent with the approved plan 
to achieve compliance with II.C.1. and 

ii. The Dischargers are in compliance with the approved management plan’s 
Time Schedules for Compliance. 

III. Provisions 
A. General Specifications 

1. The Dischargers subject to this Order shall implement water quality management 
practices as necessary, to protect water quality and to achieve compliance with 
applicable water quality objectives. 

2. The provisions of this Order are severable. If any provision of the Order is held 
invalid, the remainder of the Order shall not be affected. 

B. Requirements 
1. The Dischargers shall comply with all applicable provisions of the California Water 

Code, the Water Quality Control Plan for the Sacramento and San Joaquin River 
Basins, and applicable State Water Board plans and policies. 

2. The Dischargers shall comply with the attached Monitoring and Reporting Program 
(MRP) R5-2019-0077, and any future revisions thereto made by the board or 
Executive Officer. 

3. The Dischargers shall follow the 1997 Grassland Bypass Project Storm Event Plan 
and any amendments thereto approved by the Executive Officer. 

4. The Dischargers shall continue to implement the selenium load reduction strategy 
developed and implemented in the prior phases of the project. 

5. The requirements prescribed in this Order do not authorize the commission of any 
act causing injury to the property of another, or protect the Dischargers from 
liabilities under other federal, state, county, or local laws. This Order does not 
convey any property rights or exclusive privileges. 

6. This Order shall not create a vested right, and all such discharges of waste shall be 
considered a privilege, as provided for in Water Code section 13263. 

7. The Dischargers understand that the Central Valley Water Board or its authorized 
representatives, may, at reasonable hours, inspect the facilities and lands of persons 
subject to this Order to ascertain whether the purposes of the Porter-Cologne Act 
are being met and whether the Dischargers are complying with the conditions of this 
Order. To the extent required by Water Code section 13267(c) or other applicable 
law, the inspection shall be made with the consent of the Dischargers or authorized 
representative, or if consent is withheld, with a duly issued warrant pursuant to the 
procedure set forth in Title 13 Code of Civil Procedure Part 3 (commencing with 
section 1822.50). In the event of an emergency affecting the public health and 
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safety, an inspection may be performed without the consent or the issuance of a 
warrant. 

8. The Dischargers shall properly operate and maintain in good working order any 
facility, unit, system, or monitoring device installed to achieve compliance with the 
Order. 

9. The Dischargers shall maintain a copy of this Order at the primary place of business 
so as to be available at all times to operations personnel. The Dischargers shall be 
familiar with the content of this Order. 

10. Central Valley Water Board staff will hold an annual meeting during the same time 
each year with the Dischargers, responsible agencies, and other interested parties, 
to review and discuss the results of the surface water monitoring and management 
strategy implemented by the Dischargers. If the monitoring results raise any 
concerns, board staff will hold a follow-up meeting with the interested parties to 
discuss the effectiveness of the management strategy and mitigation measures and 
any proposed changes. Should constituent concentrations increase, or water quality 
objectives be exceeded, board staff will work with the Dischargers to determine if a 
revised approach is needed to reduce constituent discharges. 

IV. Permit Reopening, Revision, Transfer, Revocation, Termination, and Reissuance 
1. This Order may be reopened to address any changes in state statutes, regulations, 

plans, or policies that would affect the water quality requirements for the discharges, 
including, but not limited to, the Basin Plan. 

2. This Order may be reopened, or the Executive Officer may revise Attachment B to this 
Order (Monitoring and Reporting Program), to address scientific evidence that supports 
the need for revisions to, additional, or new requirements for the Dischargers to ensure 
that water quality standards are being met. New requirements may include, but are not 
limited to, additional monitoring requirements if the biological monitoring required under 
the Biological Opinion is not completed or found to be inadequate to protect beneficial 
uses. 

3. The filing of a request for modification, revocation and re-issuance, or termination of the 
Order, or notification of planned changes or anticipated noncompliance, does not stay 
any condition of the Order. 

4. The Dischargers, shall provide to the Executive Officer any information which the 
Executive Officer may request to determine whether cause exists for modifying, 
revoking and re-issuing, or terminating the Order, or to determine compliance with the 
requirements of this Order. 

5. The Central Valley Water Board will review this Order periodically and may revise this 
Order when necessary. No later than 31 December 2021, and every five years 
thereafter, Central Valley Water Board staff will present to the board an update on the 
Grassland Bypass Project, project compliance with Order requirements, and any 
additional information needed to determine whether the Order should be revised. 

6. In the event of any change in control or ownership of the Grassland Bypass Project, the 
Dischargers must notify the succeeding owner or operator of the existence of this Order 
by letter, a copy of which shall be immediately forwarded to the Central Valley Water 
Board. 
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7. To assume operation as Dischargers under this Order, the succeeding owners or 
operators must apply in writing to the Executive Officer requesting transfer of the Order. 
The request must contain the requesting entity's full legal name, the state of 
incorporation if a corporation, the name and address and telephone number of the 
persons responsible for contact with the Central Valley Water Board, and a statement. 
The statement shall comply with the signatory paragraph in section VI.3 of this Order 
and state that the new owner or operator assumes full responsibility for compliance with 
this Order. Failure to submit the request shall be considered a discharge without 
requirements, a violation of the Water Code. The Executive Officer will submit transfer 
requests to the Central Valley Water Board so that the Board may consider transferring 
the ownership of this Order at one of its regularly scheduled meetings. 

8. This Order does not authorize discharges to the San Luis Drain beyond 2045. 
Discharges to the San Luis Drain beyond 31 December 2045 shall only be authorized 
upon a showing that any significant environmental impacts associated with the 
continued operation of the GBP have been analyzed pursuant to any applicable 
provisions of CEQA and only after the Dischargers demonstrate to the satisfaction of 
the Board that the continued operation of the GBP is in compliance with the 
Endangered Species Act8. 

V. Required Reports and Notices 
Reports and notices shall be submitted in accordance with section VI, Reporting Provisions, 
as well as MRP Order R5-2019-0077. The Dischargers must prepare and maintain the 
following reports as instructed below and shall submit or make available such reports to the 
Central Valley Water Board as identified below. 
A. Semi-annual Submittals of Surface Water Monitoring Results 

The Dischargers shall submit the previous six months surface water monitoring results 
in accordance with the requirements in section III of the MRP. 

B. Annual Monitoring Report 
The Dischargers shall submit the Annual Monitoring Report to the Central Valley Water 
Board in accordance with the requirements in section III of the MRP. 

C. Drainage Management Plan 
The Dischargers shall submit the Drainage Management Plan to the Central Valley 
Water Board in accordance with the requirements in section III of the MRP. The current 
Long Term Drainage Management Plan, initially required under Order No. 98-171, 
identifies critical milestones for the Grassland Bypass Project through 1 October 2010. 
Development of the Long Term Drainage Management Plan was followed by Resolution 
No. R5-2010-0046 Amending the Water Quality Control Plan for the Sacramento River 
and San Joaquin River Basins for the Control of Selenium in the Lower San Joaquin 
River Basin, which extended the timeline for compliance with the selenium water quality 
objective in Mud Slough (north) and the San Joaquin River from the Mud Slough 
Confluence to the Merced River until 31 December 2019. The Long Term Drainage 
Management Plan, and updates made to it, shall continue to apply until the new 

8 The board will determine the Dischargers’ compliance by consulting with the U.S. Fish and 
Wildlife Service and California Department of Fish and Wildlife. 
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Drainage Management Plan is approved by the Executive Officer. 
D. Technical Reports 

Where monitoring required by this Order is not effective in allowing the board to 
determine the effects of discharge on state waters or the effectiveness of water quality 
management practices being implemented, the Executive Officer may require technical 
reports be provided to determine the effects of operations or implemented management 
practices on surface water. 

E. Total Maximum Daily Load (TMDL) Requirements 
Approved TMDLs in the Basin Plan that apply to surface water bodies downstream of 
the San Luis Drain discharge and have allocations for irrigated agriculture shall be 
implemented in accordance with the applicable Basin Plan provisions. Where 
applicable, SQMPs shall be developed or the Drainage Management Plan shall be 
updated to address TMDL requirements. 
TMDL requirements include, but are not limited to, Basin Plan provisions for the Control 
Program for Salt and Boron Discharges into the Lower San Joaquin River. To meet the 
requirements of the Control Program for Salt and Boron Discharges into the Lower San 
Joaquin River, the Discharger must, by the applicable compliance date 1) participate in 
a Central Valley Water Board approved real-time management program9; or 2) submit a 
surface water quality management plan that includes the required elements identified in 
the Monitoring and Reporting Program, Appendix MRP-1 and is designed to meet the 
Base Salt Load Allocations identified in Table 4-8 Summary of Allocations and Credits10

within the applicable compliance schedule for compliance in Table 4-7.11

F. Exceedance Report 
The Dischargers shall provide exceedance reports if limits identified in section II are not 
met. Exceedance reports shall be submitted in accordance with the requirements 
described in section III.C of the MRP. 

G. Surface Water Quality Management Plan 
A Surface Water Quality Management Plan (SQMP) shall be developed by the 
Dischargers where: (1) an applicable water quality objective or applicable water quality 
trigger limit is exceeded (considering applicable averaging periods12) twice in a three 
year period for the same constituent at a monitoring location (trigger limits are described 
in section IV of the MRP) and discharge from the Grassland Bypass Project may cause 

9 Water Quality Control Plan for the Sacramento River and San Joaquin River Basins, page 
4-63.

10 Ibid., page 4-67.
11 Ibid., page 4-66.
12 Exceedances of water quality objectives or water quality triggers will be determined based 

on available data and application of the appropriate averaging period. The averaging period 
is typically defined in the Basin Plan, as part of the water quality standard established by 
the USEPA, or as part of the criteria being used to interpret narrative objectives. If 
averaging periods are not defined in the Basin Plan, USEPA standard, or criteria, or 
approved water quality trigger, the Central Valley Water Board will use the best available 
information to determine an appropriate averaging period. 
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or contribute to the exceedances; (2) the Basin Plan requires development of a surface 
water quality management plan for a constituent or constituents discharged by irrigated 
agriculture, or (3) the Executive Officer determines that the Grassland Bypass Project 
may be causing or contributing to a trend of degradation of surface water that may 
threaten applicable Basin Plan beneficial uses. A SQMP is not required if the 
constituent of concern is addressed by the Drainage Management Plan, unless the 
Executive Officer determines that additional requirements applicable under a SQMP are 
necessary to achieve compliance with the applicable water quality objective or trigger 
limit. 
A SQMP submitted by the Dischargers shall conform to the requirements provided in 
MRP, Appendix MRP-1. 
The Dischargers shall ensure continued implementation of SQMPs until approved as 
completed by the Executive Officer pursuant to the provisions contained in the attached 
MRP, Appendix MRP-1, section III. The Dischargers shall submit a progress report in 
compliance with the provisions contained in the attached MRP, Appendix MRP-1, 
section I.F. 

VI. Reporting Provisions 
1. The Dischargers must submit required reports and notices in accordance with the 

requirements in this Order and attached Monitoring and Reporting Program Order R5-
2019-0077, unless otherwise requested by the Executive Officer. 

2. All reports shall be accompanied by a cover letter containing the certification specified in 
section VI.3. below. The cover letter shall be signed by a person duly authorized under 
California law to bind the party submitting the report.  

3. Each person signing a report required by this Order or other information requested by 
the Central Valley Water Board shall make the following certification: 

“I certify under penalty of law that this document and all attachments were 
prepared under my direction or supervision in accordance with a system 
designed to assure that qualified personnel properly gather and evaluate the 
information submitted. Based on my inquiry of the person or persons who 
manage the system, or those persons directly responsible for gathering the 
information, the information submitted is, to the best of my knowledge and 
belief, true, accurate, and complete. I am aware that there are significant 
penalties for knowingly submitting false information, including the possibility 
of fine and imprisonment for violations.” 

4. All reports prepared and submitted to the Executive Officer in accordance with the terms 
of this Order will be made available for public inspection at the offices of the Central 
Valley Water Board, except for reports, or portions of such reports, subject to an 
exemption from public disclosure in accordance with California law and regulations, 
including the Public Records Act, Water Code section 13267(b)(2), and the California 
Food and Agriculture Code. If the Dischargers assert that all or a portion of a report is 
subject to an exemption from public disclosure, it must clearly indicate on the cover of 
the report that it asserts that all or a portion of the report is exempt from public 
disclosure.  The complete report must be submitted with those portions that are 
asserted to be exempt in redacted form, along with separately-bound unredacted pages 
(to be maintained separately by staff). The Dischargers shall identify the basis for the 
exemption. If the Executive Officer cannot identify a reasonable basis for treating the 
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information as exempt from disclosure, the Executive Officer will notify the Dischargers 
that the information will be placed in the public file unless the Central Valley Water 
Board receives, within 10 calendar days, a satisfactory explanation supporting the 
claimed exemption. Data on waste discharges, water quality, meteorology, geology, and 
hydrogeology shall not be considered confidential. 

5. To the extent feasible, all reports submitted by the Dischargers shall be submitted 
electronically to irrlands@waterboards.ca.gov. and to the Central Valley Water Board-
assigned staff liaison. Upon notification by the Central Valley Water Board, all reports 
shall be submitted directly into an online reporting system, to the extent feasible. 

VII. Record-keeping Requirements 
The Dischargers shall maintain any reports or records required by this Order for five years. 
The maintained reports or records, including electronic information, shall be made available 
to the Central Valley Water Board upon written request of the Executive Officer. This 
includes all monitoring information, calibration and maintenance records of sampling 
equipment, copies of reports required by this Order, and records of all data used to 
complete the reports. Records shall be maintained for a minimum of five years from the date 
of sample, measurement, report, or application. This five-year period shall be extended 
during the course of any unresolved litigation regarding the discharge or when requested in 
writing by the Executive Officer. 

VIII. Annual Fees 
1. Water Code section 13260(d)(1)(A) requires persons subject to waste discharge 

requirements to pay an annual fee established by the State Water Resources Control 
Board (State Water Board). 

2. The Dischargers shall pay an annual fee to the State Water Board in compliance with 
the Waste Discharge Requirement fee schedule set forth at California Code of 
Regulations, title 23, section 2200 that is applicable to Agricultural and Irrigated Lands. 

This Order becomes effective on 5 December 2019 and remains in effect unless rescinded or 
revised by the Central Valley Water Board. 
Any person aggrieved by this action of the Central Valley Water Board may petition the State 
Water Board to review the action in accordance with Water Code section 13320 and California 
Code of Regulations, title 23, sections 2050 and following. The State Water Board must 
receive the petition by 5:00 p.m., 30 days after the date of this Order, except that if the thirtieth 
day following the date of this Order falls on a Saturday, Sunday, or state holiday, the petition 
must be received by the State Water Board by 5:00 p.m. on the next business day. Copies of 
the law and regulations applicable to filing petitions may be found on the Internet 
<www.waterboards.ca.gov/public_notices/petitions/water_quality> or will be provided upon 
request. 

I, PATRICK PULUPA, Executive Officer, do hereby certify the foregoing is a full and correct 
copy of an Order adopted by the California Regional Water Quality Control Board, Central 
Valley Region on 5 December 2019.

PATRICK PULUPA, Executive Officer

http://www.waterboards.ca.gov/public_notices/petitions/water_quality
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Figure 1: 
Map of Grassland Drainage Area (comprising lands served by the Grassland Bypass Project) 
and Grassland Bypass Project monitoring locations. Figure provided by Summers Engineering 
on behalf of the Dischargers. 
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I. Overview 

Two separate orders address discharges from the Grassland Drainage Area: one for 
surface water discharge to tributaries of the San Joaquin River - Waste Discharge 
Requirements for Surface Water Discharges from the Grassland Bypass Project, Order R5-
2019-0077 (referred to as the “GBP Order”), and one for discharges to groundwater - Waste 
Discharge Requirements General Order for Growers in the Grassland Drainage Area, Order 
R5-2015-0095 (referred to as the “GDA Order”). The two orders complement each other. 
This attachment is intended to provide information regarding the GBP Order. A brief 
discussion of the integration of the GBP Order and the GDA Order to meet required state 
policy is also provided. Table 1 summarizes the rationale for and key differences between 
the two orders. 

Table 1. Key aspects of the GBP Order and GDA Order 

Key Aspects Grassland Bypass Project 
(GBP) Order 

Grassland Drainage Area 
(GDA) Order 

Order Waste Discharge Requirements with 
discharge and receiving water limits 

set in the Basin Plan 

General Order, Irrigated Lands 
Regulatory Program, with receiving 
water limitations based on beneficial 

use(s) of groundwater in the GDA 
Discharge 
Location 

To surface water (to Mud Slough via 
San Luis Drain) 

To groundwater (area discharge to 
97,400 acres in GDA) 

Discharger U.S. Bureau of Reclamation / San Luis 
& Delta-Mendota Water Authority 

Growers in the GDA (commercial 
irrigated lands) 

Water 
Quality 
Assessment 

Water quality monitored at the point of 
discharge to surface water, and at 
receiving water compliance points 

Groundwater quality trend monitoring 
and Management Practices Evaluation 

Program 

The Grassland Bypass Project (GBP) has been under waste discharge requirements 
(WDRs) for surface water since 1998. The GBP WDRs regulate the discharge to surface 
water from the GDA for the duration of the GBP. In the event the GBP is extended, the GBP 
WDRs may also be extended if the Dischargers are able to demonstrate compliance with 
both the California Environmental Quality Act and the Endangered Species Act. Selenium is 
the main concern in the surface water discharge due to reproduction impacts on waterfowl 
and aquatic organisms. Selenium is a naturally occurring element in the soil and not a 
material added for crop production. All GBP WDRs were issued to the United States 
Department of the Interior Bureau of Reclamation (Bureau), owner of the San Luis Drain, 
and the San Luis & Delta-Mendota Water Authority (Water Authority) that represents 
member districts within the GDA. The GBP Order replaces Waste Discharge Requirements 
No. 5-01-234 (2001 Order) and is consistent with the current requirements in the Water 
Quality Control Plan, Fifth Edition, for the Sacramento and San Joaquin River (Basin Plan). 
The Central Valley Regional Water Quality Control Board’s (Central Valley Water Board or 
“board”) Irrigated Lands Regulatory Program (ILRP) was initiated in 2003 as a conditional 
waiver of WDRs program to regulate discharges from irrigated commercial agricultural land 
to Central Valley surface waters. Since surface water discharges were already regulated 
under the GBP WDRs, the growers in the GDA were not regulated by the ILRP conditional 
waiver. In 2012, the Central Valley Water Board started issuing WDRs for discharges to 
surface water and groundwater for irrigated commercial agricultural land. Discharges to 
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groundwater may include water soluble residue from agricultural operations, such as nitrate 
or pesticides. 
The GDA Order regulates discharge to groundwater by growers in the GDA under the ILRP 
and is similar to other ILRP general orders in structure and organization for groundwater 
monitoring and reporting requirements. 
A. Goals and Objectives of the Irrigated Lands Regulatory Program 

The goals and objectives of Central Valley Water Board regulation of irrigated 
commercial agricultural land are described below. Although the GBP pre-dates the 
ILRP, these goals and objectives still apply to agriculture within the Grassland Drainage 
Area. These are the goals as described in the PEIR for the ILRP.1

“Understanding that irrigated agriculture in the Central Valley provides 
valuable food and fiber products to communities worldwide, the overall goals 
of the ILRP are to (1) restore and/or maintain the highest reasonable quality 
of state waters considering all the demands being placed on the water; (2) 
minimize waste discharge from irrigated agricultural lands that could 
degrade the quality of state waters; (3) maintain the economic viability of 
agriculture in California’s Central Valley; and (4) ensure that irrigated 
agricultural discharges do not impair access by Central Valley communities 
and residents to safe and reliable drinking water. In accordance with these 
goals, the objectives of the ILRP are to: 

· Restore and/or maintain appropriate beneficial uses established in Central 
Valley Water Board water quality control plans by ensuring that all state waters 
meet applicable water quality objectives. 

· Encourage implementation of management practices that improve water quality 
in keeping with the first objective, without jeopardizing the economic viability for 
all sizes of irrigated agricultural operations in the Central Valley or placing an 
undue burden on rural communities to provide safe drinking water. 

· Provide incentives for agricultural operations to minimize waste discharge to 
state waters from their operations. 

· Coordinate with other Central Valley Water Board programs, such as the 
Grasslands Bypass Project WDRs for agricultural lands total maximum daily 
load development, CV‐SALTS, and WDRs for dairies. 

· Promote coordination with other regulatory and non‐regulatory programs 
associated with agricultural operations (e.g., California Department of Pesticide 
Regulation (DPR), the State Water Resources Control Board Division of Drinking 
Water Programs, the California Air Resources Board [ARB], the California 
Department of Food and Agriculture, Resource Conservation Districts [RCDs], 
the University of California Extension, the Natural Resources Conservation 
Service [NRCS], the USDA National Organic Program, CACs, State Water 
Board Groundwater Ambient Monitoring and Assessment Program, the U.S. 
Geological Survey, and local groundwater programs [SB 1938, Assembly Bill 

1 PEIR, page 2-6 
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[AB] 3030, and Integrated Regional Water Management Plans]) to minimize 
duplicative regulatory oversight while ensuring program effectiveness.” 

II. Generalized Description of the Grassland Watershed and Grassland Drainage Area 

The Grassland watershed is a valley floor sub-basin of the San Joaquin River (SJR) Basin, 
covering an area of approximately 370,000 acres. Major land uses in the Grassland 
watershed include agriculture and managed wetlands. The GDA encompasses about 
97,400 acres within the Grassland watershed, roughly between Los Banos to the north and 
Mendota to the south (Figures 1 and 2). Permanent crops (nuts, grapes, and tree crops) 
make up about 12,000 acres (12%) of the total acreage in the GDA. Other crops grown in 
the GDA may vary from year to year due to economic factors, water availability, contractual 
requirements, and weather. Top crops based on acreage in 2013 were tomatoes, wheat, 
cotton, and alfalfa (Table 2). The approximate acreage in Table 2 also includes crops grown 
in the San Joaquin River Water Quality Improvement Project (SJRIP) which occupies about 
6,000 acres within the GDA with a proposed expansion of approximately 1,500 acres 
included in the Long-Term Storm Water Plan for the GBP2. 

Figure 1: Location of the Grassland Drainage Area 

(Note: figure provided by Summers Engineering, Inc.) 

2 Summers Engineering, Inc. 2019. Grassland Bypass Project Long-Term Storm Water 
Management Plan 2020-2045. Addendum to Final Environmental Impact Statement and 
Environmental Impact Report for the Grassland Bypass Project, 2010-2019. SCH No. 
2007121110. Draft. August 2019. Prepared for San Luis & Delta-Mendota Water Authority. 
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The Grassland watershed overlies the Delta-Mendota groundwater subbasin which consists 
of the Tulare Formation, terrace deposits, alluvium, and flood-basin deposits. The GDA 
primarily overlies the Tulare Formation. The primary aquifer system occurs in 
unconsolidated alluvial and continental deposits of the Tulare Formation. The Tulare 
Formation is composed of beds, lenses, and tongues of clay, sand and gravel that have 
been alternately deposited in oxidizing and reducing environments. The Corcoran clay of 
this formation underlies the basin at depths ranging from 100 to 500 feet and acts as a 
confining bed. 
Groundwater in the Delta-Mendota subbasin occurs in three water-bearing zones: 

· the lower zone contains confined fresh water in the lower section of the Tulare 
Formation, beneath the Corcoran Clay layer; 

· the upper zone contains confined, semi-confined, and unconfined water in the upper 
section of the Tulare Formation and younger deposits; and 

· a shallow zone which contains unconfined water within approximately 25 feet of the 
ground surface. 

Shallow, saline groundwater occurs within about 10 feet of the ground surface over a large 
portion of the subbasin. There are also localized areas of high iron, fluoride, nitrate, and 
boron in the subbasin. 
The primary sources of groundwater recharge in the subbasin are from the percolation of 
applied irrigation water and from canals and water storage facilities. Some recharge occurs 
due to seepage losses along the San Joaquin River and infiltration of runoff from the Coast 
Ranges into tributary streams. 

Table 2: Primary crops grown and approximate acreage in Grassland Drainage Area 

Land Use Approximate Acreage 
Fallow/Barren 19,000 
Tomatoes 17,000 
Wheat 16,000 
Cotton 12,000 
Alfalfa 10,000 
Almonds 6,000 
Barley 3,000 
Grapes 3,000 
Pasture 3,000 
Miscellaneous Crops 3,000 
Pistachios 2,000 
Rice 2,000 
Pomegranates 1,000 
TOTAL 97,000 

(Note: Acreage estimates are from 
Summers Engineering based on the 2013 
data in the USDA National Agricultural 
Statistics Service CropScape located 
online. 
<nassgeodata.gmu.edu/CropScape/> 

Note: Fallow/Barren land use includes 
9,500 acres of non-irrigated land, some of 
which are dry-land farmed.) 

Soils on the west side of the SJR Basin are of marine origin and are fine-textured, saline, and 
high in selenium and salts. The source of selenium in the GDA are sediments eroded through

http://nassgeodata.gmu.edu/CropScape/
http://nassgeodata.gmu.edu/CropScape/
http://nassgeodata.gmu.edu/CropScape/
http://nassgeodata.gmu.edu/CropScape/
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natural processes from the coastal range foothills that are mobilized through irrigation. 
Irrigation is necessary for nearly all crops grown commercially in the watershed. Approximately 
9,500 acres in the GDA are not irrigated. Of the remaining 87,000 acres, 33,100 acres (~38%) 
utilize subsurface drainage systems to remove saline groundwater from the root zone of the 
irrigated crops and discharge that drainage to the Grassland Bypass Channel. About 53,900 
acres of irrigated agricultural land are not tile drained. 
Irrigation without adequate drainage causes the shallow or perched water table to rise, leading 
to waterlogging and evapoconcentration of salts and trace elements in the crop root zone. 
Adding more irrigation water to dissolve and leach these salts into the shallow groundwater is 
necessary to maintain the salt balance in the root zone. Subsurface or tile drainage systems 
(Figure 3) are utilized to remove percolated irrigation water and the shallow groundwater from 
the field. The subsurface drainage from this area typically contains high concentrations of 
selenium and salts, and the GDA is the primary source of selenium to Mud Slough and the San 
Joaquin River. While selenium is the primary concern, the drainage also contains boron, 
molybdenum, and high levels of salts that can impact receiving waters. 
Figure 2: Map of Grassland Watershed with Bypass Project 

(Note: figure modified from Final EIS/EIR for Grassland Bypass Project, 2010-2019, 
August 2009) 
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Figure 3: Surface (title) drainage systems 

The tile drains are horizontal “pipes”, collecting the irrigation water and shallow groundwater 
to gravity-fed header tile drains that empty into open ditches or sumps that are pumped into 
a ditch. Tile drains are placed deep enough below the soil surface (about 7 to 8 feet in the 
GDA) to keep groundwater out of the crop root zone. 
A. Water Flow Before and After Grassland Bypass Project Implementation 

The GBP was initiated as a means to control selenium in the Grassland Drainage Area, 
and is based upon an agreement between the Bureau and the Water Authority to use a 
segment of the San Luis Drain to convey agricultural subsurface drainage water from 
the GDA to Mud Slough (north), a tributary of the San Joaquin River. 
Historically, subsurface drainage from the GDA first travelled north to the southern 
section of the Grassland Water District along with the wetland water supply (Figure 4A 
shows a schematic of water flow in the Grassland area before the GBP). The drainage 
then moved to the northern section of the Grassland Water District. Depending on how 
water was routed, the subsurface discharge ended in Salt Slough or Mud Slough 
(north). Both Salt Slough and Mud Slough enter the San Joaquin River before the 
confluence of the Merced River. 
In the 1980’s as part of the Central Valley Water Project, the Bureau allowed the 
Westlands Water District located south of the GDA, to discharge subsurface drainage 
water into the San Luis Drain. Instead of being completed to the Delta as originally 
envisioned, the Drain terminated at Kesterson Reservoir, which was operated as a 
waterfowl refuge. The drainage water was high in selenium, and selenium 
bioaccumulated in waterfowl causing deformities and mortality. This raised concerns 
that selenium levels from subsurface drainage in the GDA could also impact waterfowl 
in the wetlands. In 1986 Westlands Water District ceased discharge into the San Luis 
Drain. 
With the GBP implementation, subsurface agricultural drainage from approximately 
33,100 acres in the GDA is routed to the San Luis Drain through the Grassland Bypass 
Channel. From there, it travels 28 miles to the Drain’s terminus and discharges to Mud 
Slough (north), a point about six miles upstream of the San Joaquin River confluence 
(Figure 4B shows a schematic of the drainage flows with the GBP). The GBP effectively 
allows drainage water from the GDA to “bypass” approximately 93 miles of wetland 
supply channels, thereby, avoiding the discharge of high levels of selenium to managed 
wetlands, where waterfowl could be impacted. 
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During most of the year, the discharge primarily consists of subsurface agricultural 
drainage that is high in salts, selenium, boron, and other constituents that naturally 
occur in the soil. However, implemented practices have greatly reduced the volume of 
water discharged since the first WDRs were adopted in 1998. The GBP is also required 
to handle local stormwater runoff. The San Luis Drain has been blocked above the 
Grassland Bypass Channel at Russell Avenue to prevent the introduction of other flows. 

Figure 4: Water flow before (A) and after (B) Grassland Bypass Project Implementation 

During major storm events, general surface runoff and stormwater flows may exceed the 
150 cubic feet per second (cfs) capacity of the Grassland Bypass Channel. During these 
major events, all commingled surface runoff, stormwater flows and any subsurface 
agricultural drainage may be diverted temporarily to the Grassland Water District channels, 
ditches and sloughs that carried drainage water and stormwater runoff to the San Joaquin 
River prior to the GBP implementation. The procedures and monitoring required for such an 
event are outlined in section II.B of the MRP Order. The expansion of mitigation measures 
(i.e., remote sump shutoff and short-term storage basins) included in the Long-Term Storm 
Water Plan for the GBP3 will provide additional opportunities for the Dischargers to 
segregate stormwater flows from subsurface agricultural drainage, as well as retain an 
increased volume stormwater that may otherwise be diverted. 

III. Organization and Responsibilities 

The GBP Order regulates the discharge of agricultural subsurface drainage and stormwater 
from the Grassland Drainage Area, to tributaries of the San Joaquin River. The waste 
discharge requirements are issued to the Bureau and the Water Authority. Discharge limits 
apply to the discharge at the terminus of the San Luis Drain, as well as receiving water 
limitations in Mud Slough (north) and the San Joaquin River. 

3 ibid. 
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A. Grassland Bypass Project Order 

The Water Authority, a joint powers agency organized pursuant to the California 
Government Code section 6500 et seq.4, represents its member districts that participate 
in the GBP. Seven contiguous member districts5 of the Water Authority are located 
within the GDA. These districts supply or transport irrigation water and/or manage 
subsurface drainage within the GDA. The Water Authority and these districts have 
signed the Grassland Basin Drainage Management Activity Agreement (Activity 
Agreement) that allows the districts to implement the actions and monitoring necessary 
for compliance for the past and proposed GBP Order. The member districts have 
formed the Grassland Basin Drainage Steering Committee (Steering Committee) to 
operate the GBP and the member districts work with their growers to control the release 
of selenium and other constituents from the GDA. 
For the GBP, a number of participating organizations, besides the Bureau, Water 
Authority and Central Valley Water Board, are involved in committees for GBP data 
collection, monitoring, and reporting including: U.S. Environmental Protection Agency 
(USEPA), U.S. Fish and Wildlife Service, U.S. Geological Survey, National Marine 
Fisheries Service, and California Department of Fish and Wildlife. 
1. Use Agreement for the San Luis Drain 

The GBP was implemented through an “Agreement for Use of the San Luis Drain” 
between the Bureau and the Water Authority. The Bureau, the owner of the San Luis 
Drain, allows the Water Authority, the operator, the use of the San Luis Drain to 
separate unusable agricultural drainage water discharged from the GDA from 
wetland water supply conveyance channels, and to facilitate drainage management 
that maintains the viability of agriculture in the GDA and promotes continuous 
improvement in water quality in the San Joaquin River. The Use Agreement set the 
conditions for use of the San Luis Drain to transport subsurface drainage. 
There have been three use agreements between the Bureau and the Water 
Authority since 1996: 

· 1996 Use Agreement6 (1 October 1996 to 30 September 2001, Water Years7

1997 to 2001). A Finding of No Significant Impact was adopted by the Bureau for 
the original project. 

4 A joint powers authority is an entity whereby two or more public authorities (e.g., local 
governments, or utility or transport districts), may jointly exercise any power common to all 
of them. The joint power authority has separate operating boards of directors that can be 
given any of the powers inherent in all of the participating agencies. 

5 The districts are the Charleston Drainage District, Pacheco Water District, Panoche 
Drainage District, Broadview Water District, Firebaugh Canal Water District, Widren Water 
District, and the Camp 13 Drainage District. Broadview Water District and Widren Water 
District remain within the GDA boundaries but no longer participate in or discharge to the 
GBP. 

6 Agreement No. 6-07-20-21319. 
7 A water year is defined as a 12 month time period from 1 October of one year to 30 

September of the next. The water year is designated by the calendar year in which it ends 
(the year within which 9 of the 12 months fall). 
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· 2001 Use Agreement8 (1 October 2001 to 31 December 2009) following the 
completion of a Final Environmental Impact Statement/Environmental Impact 
Report (EIS/EIR)9. 

· 2009 Use Agreement10 (1 January 2010 through 31 December 2019). The 
Water Authority and Bureau prepared an Environmental Impact 
Statement/Environmental Impact Report (EIS/EIR) 11  that was finalized in 
August 2009, when the Water Authority certified the document and Bureau 
adopted its Record of Decision12 to continue the GBP. The third Use Agreement 
expires on 31 December 2019. 

The last two Use Agreements included salt and selenium load limits, as well as 
financial incentives so that if load limits are not met, then “fees” are paid by the GDA 
growers to a fund dedicated for projects approved by the Oversight Committee13. 
Fees are calculated by the Bureau of Reclamation for the attributable discharge for 
each year and month. The annual selenium load values are designed to meet the 
total maximum daily load (TMDL) for the San Joaquin River in all water year types 
by water year 2011 and achieve compliance with the water quality objective of 5 
micrograms per liter (mg/L) by 31 December 2019.14 Figure 5 shows the annual 
selenium loads required by the water year type (critical, below normal, above normal 
and wet). The graph shows a decrease in the annual selenium loads for each water 
year type until 2019 when the 2009 Use Agreement expires, and by when the 
selenium loading must comply with the water quality objectives in Mud Slough. 
A new Use Agreement is currently in development which will formalize the 
coordination effort between the Bureau and the Water Authority for continued use of 
the San Luis Drain after the 2009 Use Agreement expires. The 15 mg/L (monthly 
mean) performance goal and selenium TMDL will continue to apply until 31 
December 2019. After 31 December 2019, the water quality objective of 5 mg/L (4-
day average) and selenium TMDL will be used to measure compliance with the 
Basin Plan. 

8 Agreement No. 01-WC-20-2075 
9 URS, 2001. Grassland Bypass Project Environmental Impact Statement and Environmental 

Impact Report. Final May 25, 2001. Prepared for U.S. Bureau of Reclamation, Sacramento 
and Fresno, CA. and San Luis & Delta-Mendota Water Authority, Los Banos, CA. 

10 Agreement No. 10-WC-20-3975, finalized 17 December 2009. 
11 Entrix, 2009. Grassland Bypass Project, 2010-2019, Environmental Impact Statement and 

Environmental Impact Report. Final August 2009. Concord, CA. Prepared for: U.S. Bureau 
of Reclamation, South Central California Office and Mid-Pacific Region; and San Luis & 
Delta-Mendota Water Authority, Los Banos, CA. 

12 Bureau of Reclamation, 18 December 2009, Record of Decision Grassland Bypass Project, 
2010-2919. 

13 The Oversight Committee is made up of representatives from the Bureau, USFWS, CDFW, 
USEPA, and the Central Valley Water Board. 

14 Selenium water quality objectives and load limits have been met for the San Joaquin River 
below the confluence with the Merced River. The selenium water quality objectives in Mud 
Slough (north) have not been consistently met except in recent years. 
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Figure 5: Use Agreement Annual Selenium Loads and Termination Loads by Water Year 
Type 

2. Water Board Involvement 

In 1988, the Central Valley Water Board adopted an amendment to the Basin Plan, 
establishing a selenium control program. Some improvements in water quality in the 
San Joaquin River resulted, but selenium levels in the wetland water channels did 
not improve. 
In 1992, the U.S. Environmental Protection Agency promulgated 5 µg/L as the water 
quality standard for selenium in the San Joaquin River and its tributaries. In 
November 1995, the Central Valley Water Board received a letter from the Water 
Authority, U.S. EPA and U.S. Fish and Wildlife Service (commonly referred to as the 
Consensus Letter) recommending adoption of a Basin Plan amendment that would 
develop a long-term strategy to achieve compliance with the selenium water quality 
objectives for the San Joaquin River and its tributaries, and that the Central Valley 
Water Board issue waste discharge requirements to implement the strategy. The 
Consensus Letter also contained recommendations for specific numerical monthly 
and annual discharge limits which would provide for measurable reduction in 
selenium load. 
In 1996 the Central Valley Water Board amended the Basin Plan to address 
selenium in the San Joaquin River, Salt Slough, Mud Slough, and wetland supply 
channels in the Grassland watershed. The amendment indicated that WDRs would 
be used to regulate discharges to surface water and included time schedules, 
performance goals and water quality objectives. The control actions were designed 
to achieve the following in the order of priority: 

1. Separate subsurface agricultural drainage containing high levels of 
selenium from sensitive wildlife areas.15

15 Water quality objectives for Salt Slough and wetland water supply channels listed in 
Appendix 40 are a 2 µg/L monthly mean. 
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2. Obtain compliance with selenium water quality objectives in the San 
Joaquin River downstream of the Merced River confluence.16

3. Obtain compliance with the selenium objectives in Mud Slough 
downstream of the San Luis Drain outfall and in the San Joaquin River 
from its confluence with Mud Slough to the confluence with the Merced 
River.17

The first goal was achieved through the implementation of the GBP and is reinforced 
by a prohibition of discharge in the GBP WDRs for the project. The second goal has 
been achieved through selenium load reduction measures implemented by the GDA 
growers – Salt Slough and the stretch of the San Joaquin River downstream of the 
Merced are no longer listed as impaired by selenium. The third goal has not yet 
been achieved, although compliance with the selenium objectives in Mud Slough 
and in the River are met in some months. The GBP Order and the Basin Plan 
require that the third goal be met by 31 December 2019. 
In 1998, the Central Valley Water Board issued WDR 98-171 for the GBP to the 
Water Authority18 and the Bureau (Dischargers). The Monitoring and Reporting 
Program (MRP) 98-171 required that the Dischargers monitor and report as 
described in Compliance Monitoring Program for Use and Operations of the 
Grassland Bypass Project19. MRP 98-171 also included monitoring for molybdenum 
at specific locations20, monitoring during storm events21, and set discharge limits for 
selenium monthly and annual loads as stated in the Consensus Letter for the 1998 
Order. The 1998 Order also required the annual reporting of the Long-term Drainage 
Management Plan (LTDMP) that would address activities related to management of 
subsurface drainage from 1 October 2001 to the time the discharges are in 
compliance with the Basin Plan. 
During the five-year period the 1996 Use Agreement was in effect, the Use 
Agreement required a 15 percent reduction of selenium from the average historical 
load to the San Joaquin River by the 5th year; however, in the subsequent Use 
Agreements additional reductions in the selenium load were required to continue 
improvements to the San Joaquin River water quality and meet selenium 
requirements in the 1998 Basin Plan. 
WDR 5-01-234 was issued in 2001.22 MRP 5-01-234 attached to the 2001 GBP 

16 Basin Plan water quality objectives for selenium are 12 µg/L (maximum concentration) and 
5 µg/L (4-day average) in the San Joaquin River from the mouth of the Merced River to 
Vernalis. 

17 Basin Plan water quality objectives for selenium in Mud Slough (north) and the San Joaquin 
River from Sack Dam to the Merced River have a 5 µg/L 4-day average. 

18 The San Luis & Delta-Mendota Water Authority is a joint powers agency organized 
pursuant to the California Government Code Section 6500 et seq. 

19 Dated September 1996 and required as part of Use Agreement No. 6-07-20-21319. 
20 Molybdenum was added for Sites B, C and D on a monthly basis. 
21 Selenium samples collected and flow to be measured for all discharge sites (J, K, L2 and 

M2,) as well as Sites F and D. 
22 WDR 5-01-234 was 7 September 2001. 
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Order specified monitoring for general parameters23, selenium, boron, molybdenum, 
nitrate and aquatic toxicity testing at specific sites with a set schedule and 
frequency. Stormwater monitoring was required during storm events when the GBP 
may not be able to accommodate all surface runoff, stormwater flows, and 
agricultural drainage water. The stormwater monitoring was required to determine 
the effect of GDA discharge diversion to Grassland and wetlands channels. The 
GBP Order also included continued reporting of the LTDMP on an annual basis. 
Selenium loads limits24 were established for discharge to the San Joaquin River and 
waste discharge requirements were used to control discharges of subsurface 
agricultural drainage from the GDA. The compliance timetable gave the Dischargers 
deadlines to meet the selenium objective in the San Joaquin River and various 
channels, including Salt Slough and Mud Slough (north).25 There was also a 
prohibition of discharge effective 1 October 2010 for subsurface agricultural drainage 
discharges unless selenium water quality objectives were being met. 
In 2004, a Basin Plan amendment for the control of salt and boron in the San 
Joaquin River was adopted by the board. The amendment includes allocations of 
salt loads for the Grassland watershed. 
In 2010, the Basin Plan was amended to extend the compliance dates for the 
selenium objective in Mud Slough (north) and the San Joaquin River upstream of the 
Merced River from 2010 to 2019. With that amendment, the board recognized that, 
despite the best efforts of the GDA growers and districts in significantly reducing 
selenium loads, there was just not enough dilution to meet objectives in the receiving 
waters and additional time was needed to implement solutions. 
Since the 2001 GBP Order, the ILRP was initiated in the Central Valley to monitor 
and evaluate the effect irrigated agriculture has on surface water quality; 
requirements for groundwater were added to ILRP Orders starting with 2012. Waste 
discharges to groundwater in the Grassland Drainage Area are covered by the GDA 
Order. 

IV. Surface Water Monitoring History of GBP 

Initial selenium compliance monitoring for the GBP started in 1995 and was performed by the 

23 General parameters included flow, pH, electrical conductivity and temperature. 
24 Load limits for selenium were based on water year classification established using the best 

available estimate of the 60-20-20 San Joaquin Valley water year hydrologic classification 
(as defined in Footnote 17 for Table 3 in the State Water Resources Control Board’s Water 
Quality Control Plan for the San Francisco Bay/Sacramento-San Joaquin Delta Estuary, 
May 1995) at the 75% exceedance level using data from the Department of Water 
Resources Bulletin 120 series. The previous year’s classification will apply until an estimate 
is made of the current water year. 

25 Salt Slough and the wetland channels had a deadline of 10 January 1997 to meet 2 µg/L 
selenium, monthly mean; Mud Slough (north) and the San Joaquin River from Sack Dam to 
the Merced River had a 1 October 2010 deadline to meet 5 µg/L (4-day average); and the 
San Joaquin River below the Merced River (above normal and wet water years) a deadline 
of 1 October 2005 at  5 µg/L (4-day average), with critical, dry and below normal water 
years a deadline of 1 October 2010 at 5 µg/L (4-day average). 
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Central Valley Water Board until 2011, when the Bureau assumed these duties. Monthly, 
quarterly, and annual reports are posted for all GBP monitoring on the San Francisco Estuary 
Institute (SFEI) website <www.sfei.org/gbp/reports>. 
Previous GBP monitoring sites targeted selenium concentrations to determine compliance 
with selenium load limits set within the Use Agreements and the corresponding WDRs. 
Monthly load limits for selenium were also calculated based on the category of water year, 
historical monitoring data, the TMDL allocations, and required water quality objectives. 
Figure 6 shows the selenium discharged from the GDA on an annual basis, with the limits 
set by the water year type. 

Figure 6: Grassland Drainage Area – Selenium Discharge and Targets 

(Figure taken from the 2018 Annual Monitoring Report26.) 
Historically, monitoring occurred at four areas with at least one monitoring location: 1) the 
San Luis Drain; 2) Mud Slough (north); 3) the wetlands channels; and 4) the San Joaquin 
River. The monitoring program has included sampling upstream and downstream sites 
(shown in Tables 3.1-3.3) to determine selenium loading from the GBP and possible other 
contributors to the total selenium load. Selenium monitoring has historically occurred at Mud 
Slough (north) upstream of the San Luis Drain discharge (Station C, now monitored under 

26 Summers Engineering, Inc. Grassland Bypass Project Surface Water Monitoring, Order R5-
2015-0094, Annual Monitoring Report 2018. 30 April 2019. Amended 31 August 2019. 

http://www.sfei.org/gbp/reports
http://www.sfei.org/gbp/reports
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Order R5-2014-000227) to determine wetlands contribution; Mud Slough (north) downstream 
of the San Luis Drain (Station D) to determine total discharge from the GBP and wetlands to 
Station D; and the GBP contribution to the selenium load by sampling in the San Luis Drain 
before discharge to Mud Slough (Station B). San Joaquin River monitoring has occurred 
downstream of the Mud Slough discharge (Stations H and N) to determine the GBP’s and 
wetland contribution to the river before and after confluence with the Merced River. Figure 7 
is a schematic showing the location of these sites. 
Additional monitoring sites under the Use Agreement included areas within the San Luis 
Drain (Station A), Salt Slough and other wetlands water supply channels (Stations F, J, K, 
L2, M2), and the San Joaquin River at Fremont Ford (Station G). Salt Slough monitoring 
was reduced since the Basin Plan selenium water quality objective28 was achieved and the 
channel has been delisted for selenium. 

Figure 7: Schematic of Past GBP Monitoring Sites 

27 Central Valley Water Board. 2014. Order R5-2014-0002 Waste Discharge Requirements 
General Order for Growers within the Western San Joaquin River Watershed that are 
Members of a Third-party Group. Adopted 9 January 2014 (as revised). 

28 Water quality objective was 2 µg/L selenium (monthly mean) in Salt Slough and wetland 
water supply channels. 
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Table 3.1: Historic Monitoring Sites of the GBP – San Luis Drain 

CEDEN Code Station Location Latitude Longitude 
541MER562 A Check 17 36.96658 N -120.67063 W 
541SLDGCR B3 Gun Club Road 37.23159 N -120.87599 W 

541MER535 B2 San Luis Drain @ 
Terminus 37.25944 N -120.90389 W 

Table 3.2: Historic Monitoring Sites of the GBP – Mud Slough (north) 

CEDEN Code Station Location Latitude Longitude 

541MER536 C Upstream of San Luis 
Drain Terminus 37.25417 N -120.9069 W 

541MER542 D Downstream of San Luis 
Drain 37.26389 N -120.90611 W 

MSBWSI2 I2 Backwater below San Luis 
Drain 37 27241 N -120.90975 W 

Table 3.3: Historic Monitoring Sites of the GBP – Wetlands channels 
(Note: Station J, K2, L2 and M2 are storm only) 

CEDEN Code Station Location Latitude Longitude 
541MER531 F Salt Slough @ Lander Ave 37 24861 N -120.85111 W 

Not Applicable F2 Salt Slough in San Luis 
National Wildlife Refuge 37 21765 N -120.83147 W 

541MER505 J Camp 13 Drain, 
headworks 36.94083 N -120.75611 W 

541MER506 K2 Agatha Canal, headworks 36.93667 N -120.70194 W 

541MER563 L2 San Luis Canal upstream 
of Splits 37.09167 N -120.82306 W 

541MER545 M2 Santa Fe Canal @ Weir 
Rd 37.09889 N -120.82667 W 

541MER538 G Fremont Ford (upstream 
of Mud Slough confluence) 37.30944 N -120.92917 W 

541STC512 H2 Above Merced River (Hills 
Ferry) 37.34250 N -120.97222 W 

535STC504 N Crows Landing 37.43149 N -121.01341 W 

A. Surface Water Monitoring Results 

Past monitoring results are summarized in this section for the following parameters that 
are of concern: selenium, boron, molybdenum, and salts (as indicated by electrical 
conductivity measurements). Since GBP implementation, the discharge from the GDA 
has decreased significantly, and was 77% lower in 2018 compared to total flow in 1997 
(Figure 8). The decrease in flow is likely due to the combined result of water delivery 
infrastructure improvements, irrigation system modernization, and reuse activities for 
subsurface drainage. 
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Figure 8: Discharge from the Grassland Drainage Area, Years 1997 to 2018 

1. Selenium 

The selenium load has decreased approximately 80%29 since the start of the 
program. In addition to the decrease in discharge volume from the GDA, the 
selenium concentration at Mud Slough (north) downstream of the Drain (Station D) 
decreased from 1997 to 2018 (Figure 9). Monitoring results for selenium in the San 
Joaquin River at the Basin Plan compliance point (Crows Landing, Site N) from 2004 
to 2018 also show the selenium concentration decrease (Figure 10). 
Elevated selenium concentration in wetlands has been a major issue addressed by 
the GBP. Selenium concentrations within the wetland channels have decreased 
significantly with rerouting of the subsurface drainage. Salt Slough and wetland 
water supply channels listed in Appendix 40 of the Basin Plan have a 2 µg/L 
(monthly mean) selenium objective. Selenium concentrations in Salt Slough have 
been below the 2 µg/L objective since 1998, and Salt Slough has been removed 
from the 303(d) list for selenium (Figure 11). In wetland supply channels to the south 
and north Grassland Water District, selenium exceeds the water objective generally 
during the rainy season when other sources, such as storm runoff from upstream 
sources, are introduced into the channels (Figure 12). Although drainage from the 
GDA is directed to the San Joaquin River Water Quality Improvement Project for 
reuse during the irrigation season, drainage occurring during the storm season and 
from other drains in the area outside of the GDA can cause selenium concentrations 
to exceed water quality objectives. With dry or critical years, selenium may be 
introduced to wetland channels from groundwater used to supplement irrigation 
supply from areas outside the GDA. 

29 Percentage calculated based on average of selenium annual loads from 2008 to 2012 and 
the load in 1997. Values for 1997, 2008 to 2011 from Table 3c of Grassland Bypass Project 
Annual Report 2010-2011. 2012 selenium load value from letter dated 26 December 2013 
from Joseph C. McGahan to Pamela C. Creedon, Waste Discharge Requirement Order No. 
t-01-234, Update of Long Term Drainage Management Plan. 
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Figure 9: Selenium Concentration in Mud Slough below San Luis Drain 1997 to 2018 

Figure 10: Selenium Concentration in San Joaquin River at Crows Landing 2004 to 2018 

Figure 11: Selenium Concentrations in Salt Slough (Station F) 
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Figure 12: Selenium Concentrations in Wetland Supply Channels 

2. Boron and Molybdenum 

The boron concentration in the San Joaquin River after the confluence with the 
Merced River (Station N) generally meets the water quality objective (Figure 13), 
and it is anticipated further implementation of the GBP including the San Joaquin 
River Water Quality Improvement Project will further reduce the boron 
concentrations from the GBP. Molybdenum concentrations observed in Mud Slough 
(Station D) are generally below the 50 µg/L maximum concentration (Figure 14). 
Past monitoring has shown boron and salt loads have decreased as selenium loads 
have decreased. It is expected that this correlation will continue. 

Figure 13: Boron Concentration in San Joaquin River (Station N) 
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Figure 14: Molybdenum Concentration at Mud Slough below San Luis Drain (Station D) 

3. Salinity 

The lower San Joaquin River is 303(d) listed for salts. Discharge limits for salts are 
not in the waste discharge requirements for the GBP. The Basin Plan provisions for 
the Control Program for Salt and Boron Discharges into the Lower San Joaquin 
River30 requires that by July 2018 in a Critical Year Type and July 2014 in all other 
Year Types the Dischargers must: 1) participate in a Central Valley Water Board 
approved real-time management program; or 2) submit a management plan that 
includes the elements identified in the Monitoring and Reporting Program, Appendix 
MRP-1 that is designed to meet the Base Salt Load Allocations identified in Table 4-
8, Summary of Allocations and Credits,31 within the applicable schedule for 
compliance in Table 4-7.32 A real-time management program is being used to 
measure and report flow and electrical conductivity. The GBP participants are part of 
the board-approved real-time management program33. 
Monthly and annual salt loads are part of the second and third Use Agreements and 
are calculated using electrical conductivity and flow and are based on water year 
category. Annual salt loads have been below the salt load limits based on the 
methodology in the 2001 Use Agreement. Water year salt loads from the outlet of 
the San Luis Drain (Site B) have decreased by 83% since 1997 (Figure 15). 
Conductivity at Mud Slough (north) downstream of the Drain (Station D) remained 
generally stable from 1997 to 2018 with increased concentrations measured from 
mid-2013 through mid-2015 (Figure 16). Conductivity at in the San Joaquin River at 
Crows Landing (Station N) also remained generally stable from 1997 to 2019 with 

30 Water Quality Control Plan for the Sacramento River and San Joaquin River Basins, page 
4-61 

31 Ibid., page IV-4-67 
32 Ibid., page 4-66 
33 Resolution R5-2014-0151: Real Time Management Program for meeting salinity water 

quality objectives in the Lower San Joaquin River at Vernalis.
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increased concentrations measured from mid-2013 into 2016 (Figure 17). 2013, 
2014, and 2015 were classified as critical water year types and 2016 was classified 
as a dry/below normal water year type. 

Figure 15: Water Year Salt Loads from the Grassland Drainage Area 

Figure modified from the Dischargers presentation to the board on 7 August 2019. 

Figure 16: Conductivity in Mud Slough below San Luis Drain 1997 to 2018 
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Figure 17: Conductivity in San Joaquin River at Crows Landing 1997 to 2019 

4. Nutrients 

Five nutrient parameters were analyzed for the previous MRP Order: nitrate as 
nitrogen (N), ammonia as N, Total Kjeldahl Nitrogen (TKN), total phosphate, and 
orthophosphate. Of these five parameters at Station D, nitrate as N was above the 
water quality objective (10 mg/L) five times for the period from 2004 to 2013. 
Monitoring since 2008 has had only one exceedance of the 10 mg/L water quality 
objective for nitrate as N. For Station D from 2000 to 2013, total ammonia as N was 
<1 mg/L. 

V. Actions and Implemented Management Practices 

The ultimate goal of the Grassland Bypass Project is to eliminate all agricultural subsurface 
drainage to the San Joaquin River, a zero discharge to the River. To accomplish this goal, 
the GDA Member Districts and GDA growers have implemented management practices and 
actions to lower the selenium load discharged to the San Joaquin River, including improved 
irrigation application, tiered water pricing, tailwater controls, and reuse and treatment 
involving recycling, and the use of subsurface drainage water on salt tolerant crops and to 
wet roadways for dust control. This section lists some of the management practices and 
actions that have been implemented or are planned for implementation: 
A. Conservation Efforts 

Conservation efforts were initiated by GDA growers and by the water district to reduce 
the volume of subsurface drainage to the GBP. These efforts include the following: 

(1) Improved irrigation management 
Growers have implemented management practices that limit pre-irrigation use and 
over-watering. Installation of drip or micro-irrigation, combined with improved water 
management, lowers water use and increases irrigation efficiency. Shorter water 
runs are encouraged. Improved irrigation efficiency results in less water going past 
the crop root zone and, thereby, raising the water table, which generates the 
subsurface drainage. 
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The member districts of the GDA have programs that encourage growers to 
improve their irrigation practices. Several of the districts have provided low interest 
loans to growers for improved irrigation equipment. 

(2) Retrofitting of drainage tile systems 
Growers were encouraged to retrofit the controls on tile-drain systems. Sensors on 
the sump pumps for drainage tile systems were raised so they were activated only 
when groundwater approached an approximate minimum depth to groundwater 
target. Drains that discharged directly to open ditches were modified with a weir 
control structure to store more drainage water beneath each field prior to discharge 
to the district drainage system. Under the Long-Term Storm Water Plan for the 
GBP34 a remote shutoff system for the tile drain sumps will be installed to increase 
the Dischargers ability to segregate stormwater flows from subsurface agricultural 
drainage during storm events. 

(3) Initiation of tiered water pricing  
The member districts of the GDA have implemented a tiered water price structure 
that encourages the conservation of water and efficient use of any delivered 
irrigation water. Higher prices per acre-foot of water delivered are charged if 
growers go above a certain amount. 

(4) Installation of tailwater controls  
Growers in some parts of the GDA are required to separate tailwater from 
subsurface drainage. Discharge of tailwater is prohibited from the GDA to the 
Grassland Bypass Channel. A number of GDA growers have installed tailwater 
return systems or use irrigation methods that do not generate surface runoff. 

(5) Reduced drainage seepage 
Infrastructure improvements, such as lining canals and installing piping, have 
reduced drain seepage through the transport system. Reducing drainage seepage 
to groundwater helps keep groundwater levels lower, and, thereby, reduces the 
amount of subsurface drainage water produced. 

B. Reuse and recycling 

The GDA growers and water districts have implemented the following efforts to reduce 
the subsurface drainage entering waters of the state. 

1. Recirculation of subsurface drainage by participating districts 
The participating water and irrigation districts in the GDA have constructed facilities 
to recirculate drain water back into their irrigation distribution system. Recycling 
drainage water reduces the amount of water that would otherwise need to be 
imported or pumped and reduces the net amount of subsurface drainage that 
needs to be discharged out of the area. 

2. Prohibition of tailwater discharge into the Grassland Bypass Channel 
To encourage conservation and recycling, water districts do not allow the discharge 

34 Summers Engineering, Inc. 2019. Grassland Bypass Project Long-Term Storm Water 
Management Plan 2020-2045. Addendum to Final Environmental Impact Statement and 
Environmental Impact Report for the Grassland Bypass Project, 2010-2019. SCH No. 
2007121110. Draft. August 2019. Prepared for San Luis & Delta-Mendota Water Authority. 
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of tailwaters into the Grassland Bypass Channel and the San Luis Drain. Tailwater 
is recirculated within the GDA for reuse. 

3. Use of subsurface drain waters on roads 
Subsurface drainage has been reused to wet roads for dust control. 

C. Dry-land Farming and Fallowing of Land 

Approximately 9,500 acres in the GDA are not irrigated, including lands served by the 
Broadview Water District. These lands are no longer irrigated, which eliminates deep 
percolation from irrigation from these areas. Every year additional lands may be 
temporarily fallowed. 
D. San Joaquin River Water Quality Improvement Project 

The San Joaquin River Water Quality Improvement Project (SJRIP) is located within the 
GDA covering approximately 6,000 acres. The land was bought for the purpose of 
subsurface drainage disposal. In addition, the SJRIP includes a series of projects to aid 
the GDA growers with lowering the selenium loading from the GBP. Subsurface 
drainage from the GDA is channeled to the SJRIP area. Projects in progress or being 
proposed include the following: 

· Reuse of subsurface drainage water: Started in 2001, this project included the 
construction of distribution facilities and the planting of salt tolerant crops on 
agricultural land. The planted acreage has increased from the original 1,821 acres 
to more than 5,200 acres, which have been irrigated with drainage water or 
blended water (subsurface drainage and “fresh” irrigation water). In 2013, 
approximately 26,000 acre-feet of drain water was reused to irrigate pistachio trees 
and salt-tolerant grasses. 

· Future phases of the SJRIP area involve the development of additional acreage, 
installation of more subsurface drainage systems, and implementation of treatment 
and salt disposal components. The Long-Term Storm Water Plan for the GBP35

includes a proposed expansion of 1,500 acres. 

· The SJRIP project also involves an extensive biological contaminant monitoring 
program, one component of which is for bird eggs. This biological monitoring 
started in 2002 and has examined the levels of selenium in a small sample of bird 
eggs each year. In line with this project, the Member Districts and GDA growers 
have tried to discourage birds from inhabiting or nesting in the SJRIP. The program 
involves hazing birds during the nesting season, diligent water management, and 
modification of drains to discourage avian use. 

Subsurface drainage not reused within the SJRIP is diverted to the GBP. The WDRs for 
the GDA address releases from the SJRIP to groundwater. 
E. Demonstration Treatment Projects 

The Bureau’s Demonstration Treatment Facility and other pilot treatment projects are 
located on a portion of the SJRIP reuse area and will test various treatment projects to 
reduce selenium and salinity loads from the GDA farmers. Projects being considered 
are: 

35 ibid. 
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· Water FX Solar Distillation Demonstration Project: use of a parabolic solar collector 
to heat and distill the subsurface drain water, then condensing the evaporate which 
should be “clean” water. A concentrated brine solution is produced as the other 
byproduct. Phase I of the pilot project has been completed. The contractor 
proposes to expand the project to increase capacity and install thermal storage to 
allow operation through the night. 

· UCLA Smart Membrane Pilot Test: project is testing an optical membrane 
monitoring device on a reverse osmosis pilot treatment system. 

· HDR Deep Well Injection Study: The project reviewed existing information on deep 
aquifer formations to estimate the potential for deep well injection of subsurface 
drainage as a management tool. 

· USBR RO Demonstration Treatment Facility: The Bureau has constructed a 
demonstration-scale reverse osmosis treatment facility with a selenium removal 
component. 

The Demonstration Treatment Facility is operated by the Bureau with cooperation from 
the Panoche Drainage District to intercept drainage from the existing subsurface 
agricultural drain systems in the SJRIP area, run the drainage water through various 
treatment processes to evaluate the efficacy for salt and selenium removal, blend the 
output from each of the treatment systems, and then recycle the blended mixture back 
into the SJRIP drainage system (see schematic shown as Figure 18). The selenium 
loading will not change with operation of the Demonstration Treatment Facility since 
both the treated effluent and the higher selenium byproduct will be blended prior to 
being discharged back into the SJRIP subsurface drainage system. 

Figure 18: Schematic of Demonstration Treatment Facility 

The different treatment options will be evaluated and assessed for efficiency and 
effectiveness in removing selenium and salts from the subsurface drainage waters. The 
ultimate goal of the GDA growers is a “zero discharge” of subsurface agricultural 
drainage from the GDA by the end of 2019. 
F. Removal of sediment from the San Luis Drain 

Selenium is listed as a hazardous waste at high concentrations under the USEPA 40 
CFR 261.24. Sediments in the Drain contain selenium. These sediments, if transported 
along the Drain, would transport the selenium that may then migrate back into the water 
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column. If selenium migration from the sediment to water column occurs, this selenium 
would be included in the total annual load discharged by the GDA growers. If sediment 
acts as a sink (or repository) for the selenium, then the selenium concentration may 
reach the value where it may be considered “hazardous” waste. 
The 2009 Use Agreement limits the maximum rate of flow in the Drain to be 150 cfs in 
order to avoid re-suspending sediment that may contain selenium and the draft Use 
Agreement proposed continuation of this limitation, which is a discharge limit required 
by the GPB Order. If monitoring results indicate the Drain behaves like a sink, the total 
selenium load in the sediment can be calculated and the information used to determine 
if the concentrations are close to hazardous waste values. Sediments would be 
removed before composite concentrations reach those values. 
The Bureau and the Water Authority have been monitoring the accumulation and 
selenium content of sediment in the San Luis Drain (Drain). Data36 in the 2012-2013 
GBP Annual Report indicated that 214,000 tons of sediment had accumulated in the 
Drain during the GBP, and the selenium concentration in sediment in 2012 ranged from 
3 to 28 mg/kg dry weight (converted to wet weight concentration, the 28 mg/kg is 
approximately 10 mg/kg at moisture content 63%)37, well below the hazardous waste 
criterion of 100 mg/kg wet weight38. Approximately 180,000 cubic yards of sediment 
have been removed from the San Luis Drain, as of August 2018, and used to fill in 
drains in the SJRIP. The remaining sediment is planned for removal by the end of 
202039. 

VI. Required Surface Water Monitoring 

The monitoring program (sites and parameters analyzed) in the GBP MRP Order are 
designed to evaluate compliance with the requirements of the GBP WDR, which include 
objectives and limitations in the Basin Plan. Monitoring will be performed by the Bureau and 
the Water Authority as specified in WDR Order R5-2019-0077. Tables 1 and 2 of the MRP 
Order show details on the location of monitoring stations and monitoring sites, parameters 
and frequency for sampling required by the WDR. 
A. Surface Water Monitoring 

Monitoring sites under the GBP Order are shown in Figure 1 of the Order.  A summary 
of the required monitoring to assess compliance with the discharge limitations and the 
receiving water limitations is shown in Tables 4.1-4.3.  A rationale and summary of 
differences from the monitoring programs under previous WDRs follow in the section 

36 San Francisco Estuary Institute, Grassland Bypass Project Annual Report 2012 – 2013. 
Draft Chapters 9 and 10 posted online <www.sfei.org/gbp/reports> 

37 San Francisco Estuary Institute, 2012 Grassland Bypass Project Annual Report (Final 
Draft). Accessed on 2 April 2015
<www.sfei.org/sites/default/files/2012%20GBP%20Annual%20Report%20Final.pdf> 

38 Total Threshold Limit Concentration defined for selenium in California Code of Regulations. 
Title 22. Division 4.5. Chapter 11. Article 3. §66261.24 (a)(2)(A), Table (II). 

39 Summers Engineering, Inc. 2019. Grassland Bypass Project Long-Term Storm Water 
Management Plan 2020-2045. Addendum to Final Environmental Impact Statement and 
Environmental Impact Report for the Grassland Bypass Project, 2010-2019. SCH No. 
200712110. Draft. August 2019. Prepared for San Luis & Delta-Mendota Water Authority. 

http://www.sfei.org/gbp/reports
http://www.sfei.org/gbp/reports
http://www.sfei.org/sites/default/files/2012 GBP Annual Report Final.pdf
http://www.sfei.org/sites/default/files/2012 GBP Annual Report Final.pdf
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below. In general, the monitoring design for the GBP has evolved as water quality 
issues have been identified and resolved over time.40

Flow is measured in the San Luis Drain at Check 17 and at its terminus, in Mud Slough, 
and in the San Joaquin River as a basic parameter in the measurement of contaminant 
loads in the Grassland Basin. Additionally, flow in the San Luis Drain must be managed 
to prevent sediment erosion. Stations B3 and D will be monitored for compliance with 
discharge and receiving water limits, respectively. Stations N and R will be monitored 
for compliance with the Basin Plan receiving water limits in the San Joaquin River 
before and after the confluence with the Merced River. The constituents and sample 
frequency are selected to determine compliance with numeric objectives in the Basin 
Plan for Mud Slough (north), and at various points in the San Joaquin River. 
Diversion points into the wetland channels are monitored daily for flow and water quality 
during storm events, when any GDA subsurface drainage is routed from the Grassland 
Bypass Channel to the southern Grassland Water District wetland channels. Drains 
outside of the GDA that may supply wetland channels are within areas covered by other 
ILRP Orders that surround the GDA. 

40 Data Collection and Reporting Team (DCRT). Grassland Bypass Project 2013 Revised 
Monitoring Program dated 26 March 2013. 
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Table 4.1: Variable frequency monitoring sites and parameters for the GBP Order 

Monitoring Site Flow 
(Daily) 

Pesticides 
(TBD) 

Toxicity 
(Semi-annually 
– D. magna, P. 
promelas, H. 

azteca) 

Sediment 
(Annually) 

Station N 
San Joaquin below 
Merced River 

X Not Monitored Not Monitored Not Monitored 

Station H2 
San Joaquin above 
Merced River 

X Not Monitored Not Monitored Not Monitored 

Station R 
China Island (San 
Joaquin after mud 
Slough) 

Not Monitored X Not Monitored Not Monitored 

Station G 
Fremont Ford (San 
Joaquin above mud 
Slough) 

X Not Monitored Not Monitored Not Monitored 

Station D 
Mud Slough (north) 
after San Luis Drain 
(receiving waters) 

X X X X* 

Station B2 
San Luis terminus X Not Monitored Not Monitored Not Monitored 

Station B3 
San Luis Drain 
(discharge) 

Not Monitored X Not Monitored X 

Station A 
San Luis Drain at 
Check 17 

X Not Monitored Not Monitored Not Monitored 

J, K2, L2, M2 
Wetland channels 
(storm monitoring 
daily) 

X Not Monitored Not Monitored Not Monitored 

* Note for Sediment: sediment monitoring at Station D is performed biannually. 
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Table 4.2: Weekly monitoring sites and parameters for the GBP Order 

Monitoring Site pH EC* temp TOC Se* B 
Station N 
San Joaquin below 
Merced River 

X X X Not 
Monitored X X 

Station H2 
San Joaquin above 
Merced River 

Not 
Monitored X** Not 

Monitored 
Not 

Monitored 
Not 

Monitored 
Not 

Monitored 

Station R 
China Island (San 
Joaquin after mud 
Slough) 

X X X Not 
Monitored X X 

Station G 
Fremont Ford (San 
Joaquin above 
mud Slough) 

X X X Not 
Monitored X Not 

Monitored 

Station D 
Mud Slough (north) 
after San Luis 
Drain (receiving 
waters) 

X X X X X X 

Station B2 
San Luis terminus 

Not 
Monitored X** Not 

Monitored 
Not 

Monitored 
Not 

Monitored 
Not 

Monitored 
Station B3 
San Luis Drain 
(discharge) 

X X X Not 
Monitored X X 

Station A 
San Luis Drain at 
Check 17 

X X X Not 
Monitored X X 

J, K2, L2, M2 
Wetland channels 
(storm monitoring 
daily) 

X X X Not 
Monitored X X 

* Note for EC and Se: electrical conductivity and selenium include additional daily monitoring 
described in the MRP. 
** Note for Station B2 and H2: electrical conductivity only collected daily. 
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Table 4.3: Monthly monitoring sites and parameters for the GBP Order 

Monitoring Site Mo Nitrate Ammonia 
Station N 
San Joaquin below 
Merced River 

X Not Monitored Not Monitored 

Station H2 
San Joaquin above 
Merced River 

Not Monitored Not Monitored Not Monitored 

Station R 
China Island (San 
Joaquin after mud 
Slough) 

X Not Monitored Not Monitored 

Station D 
Mud Slough (north) 
after San Luis Drain 
(receiving waters) 

X X X 

Station B2 
San Luis terminus Not Monitored Not Monitored Not Monitored 

Station B3 
San Luis Drain 
(discharge) 

X X X 

J, K2, L2, M2 
Wetland channels 
(storm monitoring 
daily) 

Not Monitored Not Monitored Not Monitored 

Monitoring sites from the previous MRP Order were changed due to safety concerns, 
operational changes, and monitoring costs. Differences between the previous MRP 
Order and the GBP Order include: 

· Station C was eliminated as a monitoring site for the GBP, but is monitored under 
Order R5-2014-000241. Station C is located in Mud Slough before the San Luis 
Drain outfall and no subsurface drainage is discharged to the site from the GBP 
unless a major storm event occurs. In that case, monitoring is initiated at stations J, 
K2, L2 and M2 where subsurface drainage enters the wetland supply channels. 

· Station G was restored as a monitoring site. Station G is located in the San 
Joaquin River upstream of the Mud Slough confluence and is used for source 
assessment. This site should have minimal selenium loading since it is located 
upstream of the discharge at Mud Slough.Station B3 replaces Station B2 in the 
San Luis Drain. Station B3 is located approximately 2 miles upstream of Station B2 
on the San Luis Drain and is the location where water quality samples are 
collected. There are no drainage inputs between Stations B2 and B3. 

41 Central Valley Water Board. 2014. Order R5-2014-0002 Waste Discharge Requirements 
General Order for Growers within the Western San Joaquin River Watershed that are 
Members of a Third-party Group. Adopted 9 January 2014 (as revised). 
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· Station R at the China Island Unit in the San Joaquin River before the Merced 
confluence is added as a monitoring site. This site will monitor compliance with 
water quality objectives for the San Joaquin River before the Merced River, 
replacing H2 (Hills Ferry). This site is closer to the discharge from Mud Slough 
(north) into the San Joaquin River than Hills Ferry. 

· Station A in the San Luis Drain at Check 17 is located at the top of the San Luis 
Drain just after the discharge point from the Grassland Bypass Project. Monitoring 
at Station A is used for source assessment. 

· Stormwater monitoring will be required at Stations J, K2, L2 and M2. These four 
sites will monitor the selenium concentration entering wetland channels since they 
are the diversion points for subsurface drainage into those channels. The previous 
MRP Order required monitoring at Stations D [Mud Slough (north) after the San 
Luis Drain terminus] and F (Salt Slough). Two wetland channel locations, sites L3 
and M3, on the San Luis Canal and Santa Fe Canal are monitored regularly under 
Order R5-2014-0002 (as revised)42. 

Differences in monitored parameters between the previous MRP Order and the GBP 
Order include: 

· Elimination of Total Kjeldahl Nitrogen (TKN), total phosphate, and ortho phosphate 
from monitoring parameters. Monitoring at Station D (Mud Slough after the San 
Luis Drain confluence) showed concentrations to be <3.5 mg/L for TKN and <2 
mg/L for both total phosphorus and ortho phosphate. These levels are not a water 
quality problem. As a comparison, Westside SJR Watershed Coalition (located 
north of the GDA) reported TKN and total phosphorus concentrations ranging from 
0.088 to 150 mg/L, and 0.048 to 4.7 mg/L, respectively. 

· Nutrients (nitrate as N and ammonia as N) will be monitored monthly at Stations B3 
(San Luis Drain before terminus) and D. The previous MRP required monitoring at 
Station N (San Joaquin River at Crows Landing). 

· In the San Luis Drain, a 24-hour composite for boron is no longer required. A 
weekly grab sample will be required instead to determine compliance with the 
water quality objective in Table 5.1. 

· Total organic carbon (weekly) and sediment toxicity testing (biannual) will be 
required at Station D. 

· Pesticides will be monitored at Stations B3, D and R on a schedule and frequency 
to be determined per the Pesticides Evaluation Protocol43. 

· Annual sediment testing is now required at Station B3, with the analyses to be 
determined. 

· Electrical conductivity monitoring is now required daily at Stations A, B2, D, G, H2, 
and N and weekly at Stations A, B3, D, G, R, and N. 

42 Central Valley Water Board. 2014. Order R5-2014-0002 Waste Discharge Requirements 
General Order for Growers within the Western San Joaquin River Watershed that are 
Members of a Third-party Group. Adopted 9 January 2014 (as revised). 

43 Central Valley Water Board. 2016. Issuance of the Pesticides Evaluation Protocol and List of 
Pesticides. Issued on 29 November 2016. 
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· Selenium monitoring is now required daily at Stations A, B3, D, and N, and weekly 
at Stations A, B3, D, G, R, and N. 

· Flow monitoring and field measurements are now required at Stations A, G, and N. 
B. Stormwater Monitoring 

Storm and flood event monitoring will be required when flows are expected to exceed 
the capacity of the San Luis Drain as a result of major rainfall events, and discharges 
must be made from the GDA to Grasslands wetlands. Actions to be taken are specified 
in the MRP and Storm Event Plan.44

VII. Technical Reports 

The surface water quality monitoring under the GBP Order is regional in nature, since 
the GBP addresses drainage discharges at a regional level and responsibility for those 
discharges is assumed by entities with responsibility and authority in the GDA. A benefit 
of regional monitoring is the ability to determine whether water bodies accepting 
discharges from the GDA are meeting discharge and receiving water limitations. 
Regional monitoring allows the Central Valley Water Board to determine, at the regional 
level, whether implemented operations and actions are protective of water quality. 
There are limitations to regional monitoring when trying to determine possible sources 
of water quality problems. 
Therefore, through Surface Water Quality Management Plans, the Dischargers must 
evaluate the effectiveness of its operations in meeting discharge and receiving water 
limitations. Through the evaluations and studies conducted by the Dischargers, and the 
board’s compliance and enforcement activities, the board will be able to determine 
whether the Dischargers are complying with the GBP Order. 
The GBP Order requires the Dischargers to provide technical reports. These reports 
may include special studies at the direction of the Executive Officer. The Executive 
Officer may require special studies where the required monitoring is ineffective in 
determining potential sources of water quality problems. Special studies help ensure 
that the potential information gaps may be filled through targeted technical reports. 

VIII. Reports and Plans 

The GBP Order is structured such that the Executive Officer is to make determinations 
regarding the adequacy of reports and information provided by the Dischargers and allows 
the Executive Officer to approve such reports. It is the right of any interested person to 
request the Central Valley Water Board to review any of the aforementioned Executive 
Officer decisions. 

IX. Water Quality Objectives 

A. Surface Water 

The Basin Plan specifies water quality objectives for selenium, boron, and molybdenum 
at various locations (Tables 5.1-5.3). The 2009 Use Agreement contains monthly 
salinity load values dependent on the month and water year category. These values are 
based on the salt load allocations in Table 4-8 of the Basin Plan’s Salt and Boron 

44 Grassland Area Farmers and San Luis & Delta-Mendota Water Authority. “A Storm Event 
Plan for Operating the Grassland Bypass Project”.  August 25, 1997. 
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Control Program. To comply with the Salt and Boron Control Program, the Bureau has 
implemented a real-time management program45 as described in Table 4-8. 

Table 5.1: Boron Numerical Objectives 

Objectives Maximum Location 
0.8 mg/L 

(15 March-15 September) 
1.0 mg/L 

(16 September - 14 March) 
1.3 mg/L (Critical Year) 

2.0 mg/L 
2.6 mg/L San Joaquin River, mouth of the 

Merced River to Vernalis 

2.0 mg/L 
(15 March-15 September) 5.8 mg/L 

Mud Slough (north), San Joaquin 
River from Sack Dam to the 

mouth of Merced River 

Table 5.2: Selenium Numerical Objectives 

4-day Average Maximum Location 

5 µg/L 20 µg/L 

Mud Slough (north) and the San 
Joaquin River from the Mud 

Slough confluence to the 
Merced River 

5 µg/L 12 µg/L San Joaquin River, mouth of the 
Merced River to Vernalis 

Table 5.3: Molybdenum Numerical Objectives 

Monthly 
Average 

Maximum Location 

19 µg/L 50 µg/L 
Salt Slough, Mud Slough (north) and 
San Joaquin River from Sack Dam to 

mouth of Merced River 

10 µg/L 15 µg/L San Joaquin River, mouth of Merced 
River to Vernalis 

The Basin Plan amendments allow discharges from the GBP area to continue to exceed 
selenium objectives at Mud Slough (north) and the San Joaquin River between the Mud 
Slough discharge and the confluence with the Merced River through 2019. Load limits 
for selenium set forth in the GBP Order and the required monitoring will determine if 
progress is being made to reach compliance with water quality objectives. 
The compliance time schedule has been established for selenium in Mud Slough (north) 
and the San Joaquin River from the Mud Slough confluence to the Merced River.  A 
performance goal specified in the Basin Plan for achieving 15 µg/L monthly mean is by 
31 December 2015. The water quality objective (5 µg/L as 4-day average) must be met 
by 31 December 2019.  In addition, the GBP Order requires compliance with the 

45 In 2014, the Central Valley Water Board adopted a Resolution R5-2014-0151 approving a 
Real Time Management Program for meeting salinity water quality objectives in the Lower 
San Joaquin River at Vernalis. 
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selenium load reduction strategy in the 2009 Use Agreement, which includes the annual 
and monthly selenium load values and, the application of the Drainage Incentive Fees in 
accordance with the Performance Incentive System. Annual load targets for selenium 
are also included in the GBP Order as triggers for additional management practices. A 
new Use Agreement is currently being drafted to allow use of the Drain beyond 2019. 
The Salt and Boron Control Program prescribes salt load allocations to geographic 
areas within the Lower San Joaquin River Basin and to imported salt from the Delta 
Mendota Canal, and establishes salt load limits to meet compliance at Vernalis. The 
salinity water quality objectives for the San Joaquin River at Vernalis, measured as 
electric conductivity (EC), are 700 µS/cm and 1000 µS/cm during irrigation and non-
irrigation seasons, respectively. The salinity objective at Vernalis has been met since 
1994, in part through releases of fresh water the Bureau from New Melones Reservoir 
into the Stanislaus River upstream of the Vernalis compliance point, as well as through 
decreased discharges from the GBP and the Irrigated Lands Regulatory Program. 
The Salt and Boron Control Program schedule of compliance is phased with areas 
contributing the most salt required to comply first.  The earliest compliance dates apply 
to nonpoint source dischargers on the west side of the basin, which includes the GDA.  
During normal through dry water years the compliance was required by 28 July 2014, 
and for critically dry water years by 28 July 2018.  The 2014 and 2015 water years are 
critically dry. 
The Salt and Boron Control Program provides the opportunity for dischargers and the 
Bureau of Reclamation to participate in a Central Valley Water Board-approved real 
time management program (RTMP).  Participation and attainment of water quality 
objectives at Vernalis constitutes compliance. Under the RTMP, water monitoring and 
management actions are coordinated in conjunction with real-time forecasts of river 
water quality to time salt discharges during optimum assimilative capacity. The goal of 
the RTMP is to continue to meet irrigation and non-irrigation season salinity water 
quality objectives at Vernalis.  In addition, the goal is to manage salt loads so 
discharges occur when there is assimilative capacity in the river rather than be 
constrained by mandated monthly load allocations in WDRs.  Managing the use of 
assimilative capacity is also anticipated to reduce reliance on fresh water releases from 
New Melones Reservoir to meet the salinity objectives at Vernalis and to provide a 
mechanism to maximize salt exports from the San Joaquin River Basin. 
As long as salt and boron water quality objectives at Vernalis are met, those 
participating in the RTMP are considered in compliance with the Salt and Boron Control 
Program.  During development and implementation of the RTMP, the Bureau will 
continue to meet salinity objectives at Vernalis as specified in the operation 
requirements in State Water Board Water Rights Decision D-1641.46

B. Implementation of Water Quality Objectives 

The Basin Plan includes numeric and narrative water quality objectives. The narrative 

46 Revised Water Right Decision 1641: Decision Implementing Flow Objectives for the Bay-
Delta Estuary, Approving a Petition to Change Points of Diversion of the Central Valley 
Project and the State Water Project in the Southern Delta, and Approving a Petition to 
Change Places of Use and Purposes of Use of the Central Valley Project, Revised in 
accordance with Order WR 2000-02, 15 March 2000. 
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toxicity objective states: “All waters shall be maintained free of toxic substances in 
concentrations that produce detrimental physiological responses in human, plant, 
animal, or aquatic life.” The Basin Plan states that material and relevant information, 
including numeric criteria, and recommendations from other agencies and scientific 
literature will be utilized in evaluating compliance with the narrative toxicity objective. 
The narrative chemical constituent objective states that waters shall not contain 
chemical constituents in concentrations that adversely affect beneficial uses. At a 
minimum, “…water designated for use as domestic or municipal supply (MUN) shall not 
contain concentrations of chemical constituents in excess of the maximum contaminant 
levels (MCLs)” in Title 22 of the California Code of Regulations (CCR). The Basin Plan 
further states that, to protect all beneficial uses, the Regional Water Board may apply 
limits more stringent than MCLs. The narrative tastes and odors objective states: “Water 
shall not contain taste- or odor-producing substances in concentrations that impart 
undesirable tastes or odors to domestic or municipal water supplies or to fish flesh or 
other edible products of aquatic origin, or that cause nuisance, or otherwise adversely 
affect beneficial uses.” 
The Sacramento-San Joaquin Basin Plan at page 4-28, contains an implementation 
policy, “Application of Water Quality Objectives,” that specifies that the Central Valley 
Water Board “will, on a case-by-case basis, adopt numerical limitations in orders which 
will implement the narrative objectives.” With respect to narrative objectives, the 
Regional Water Board must establish limitations using one or more of three specified 
sources, including: (1) USEPA’s published water quality criteria, (2) a proposed state 
criterion (i.e., water quality objective) or an explicit state policy interpreting its narrative 
water quality criteria (i.e., the Regional Water Board’s “Policy for Application of Water 
Quality Objectives”), or (3) an indicator parameter. For purposes of the GBP Order, all 
three sources will be used as part of the process described below. 
Implementation of numeric and narrative water quality objectives under the GBP Order 
involves an iterative process. The GBP Order’s MRP establishes management plan 
trigger limits that are equivalent to the applicable Basin Plan numeric water quality 
objectives. For constituents that are not assigned Basin Plan numeric water quality 
objectives, Central Valley Water Board staff will develop trigger limits in consultation 
with the Department of Pesticide Regulation (for pesticides) and other agencies as 
appropriate. Central Valley Water Board staff will provide interested parties, including 
the Dischargers, with an opportunity to review and comment on the trigger limits. The 
Executive Officer will then provide the trigger limits to the Dischargers. Those trigger 
limits will be considered the numeric interpretation of the applicable narrative objectives. 
In locations where trigger limits are exceeded, water quality management plans must be 
developed that will form the basis for reporting which steps have been taken to achieve 
compliance with numeric and narrative water quality objectives. 

X. Non-Point Source (NPS) Program 

The GBP Order regulates waste discharges from irrigated agricultural lands to state waters 
at a specific location with limits set within the Basin Plan. As such, even though the source 
of the discharge is an NPS, the discharge to state waters is covered by a WDR with 
discharge and receiving water limits and a time schedule for compliance specified in the 
Basin Plan. 
The GBP Order includes elements to implement the provisions of the State Water Board’s 
Policy for Implementation and Enforcement of the Nonpoint Source Pollution Control 
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Program (NPS Policy) in combination with the GDA Order, which regulates discharges from 
irrigated agricultural lands to state waters as an NPS program. Under the NPS Policy, the 
Regional Water Board must find that the program will promote attainment of water quality 
objectives. The non-point-source program also must meet the requirements of five key 
structural elements. These elements include (1) the purpose of the program must be stated 
and the program must address NPS pollution in a manner that achieves and maintains 
water quality objectives and beneficial uses, including any applicable antidegradation 
requirements; (2) describe the practices to be implemented and processes to be used to 
select and verify proper implementation of practices; (3) where it is necessary to allow time 
to achieve water quality requirements, include a specific time schedule, and corresponding 
quantifiable milestones designed to measure progress toward reaching specified 
requirements; (4) feedback mechanisms to determine whether the program is achieving its 
purpose; and (5) the consequences of failure to achieve the stated purpose. 

The GBP Order addresses each of the five key elements, as described below. 
1. The purpose of the GBP Order is to address the water quality impacts of surface water 

discharges from the area served by the GBP. The principal goal of the GBP is 
summarized as providing for the achievement of the water objectives set by the board 
and the Basin Plan related to subsurface drainage discharges from the GDA while 
maintaining viable agricultural production in the area. The requirements of the GBP 
Order include requirements to meet discharge and receiving water limitations, 
applicable water quality objectives as stated in the Basin Plan and the requirements of 
State Water Board Resolution 68-16 (antidegradation requirements). Further 
discussion of the GBP Order’s implementation of antidegradation requirements is given 
below under the section titled “State Water Board Resolution 68-16.” 

2. The board is prevented by Water Code section 13360 from prescribing specific 
management practices to be implemented. However, it may set forth performance 
standards and require dischargers to report on what practices they have or will 
implement to meet those standards. 
 
The GBP Order requires that the Dischargers develop a new Drainage Management 
Plan, as described in section III.D of Attachment B to the GBP Order, and provide 
annual updates on the actions that have or will be implemented to achieve compliance 
with discharge and receiving water limitations. The update will include the description of 
various control or management practices utilized to control the discharge of selenium 
and other constituents of concern and the milestones achieved set in the Basin Plan or 
previous annual reports under the Drainage Management Plan. Updates to the 
Drainage Management Plan may be submitted as part of the Annual Monitoring Report. 

3. The GBP Order requires the development and implementation of a management plan 
to meet water quality objectives stated in the Basin Plan. A time schedule for 
compliance with the Basin Plan objectives is part of this Order. In addition, the GBP 
Order requires the development of SQMPs when water quality objectives are not met. 
For constituents that do not have a specific time schedule in the Basin Plan, SQMPs 
must include time schedules for implementing the plans and meeting the receiving 
water limitations (section II of the Order) as soon as practicable, but within a maximum 
of 10 years. The time schedules for the SQMPs must be consistent with the 
requirements for time schedules set forth in the GBP Order. The time schedules must 
include quantifiable milestones that will be reviewed by the Executive Officer and the 
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public prior to approval. The time schedule requirements in the GBP Order are 
consistent with Key Element 3. 

4. The GBP Order requires feedback on whether program goals are being achieved. The 
GBP Order requires surface water quality monitoring. The feedback will allow iterative 
implementation of practices to ensure that program goals are achieved. This feedback 
mechanisms required by the GBP Order are consistent with Key Element 4. 

5. The GBP Order establishes the following consequences where requirements are not 
met: 
a) The Dischargers will be required, in an iterative process, to conduct additional 

monitoring and/or implement actions/measures when discharge or receiving water 
limitations or water quality objectives are not being met. 

b) Appropriate Central Valley Water Board enforcement action where the iterative 
process is unsuccessful, program requirements are not met, or time schedules are 
not met. 

The GBP Order describes consequences for failure to meet requirements and is consistent 
with Key Element 5. 
XI. California Environmental Quality Act (CEQA) 

The GBP Order is covered by the Environmental Impact Statement and Environmental Impact 
Report for the Grassland Bypass Project (EIS/EIR)47 and addendum48. The lead agency for the 
EIS is the U.S. Bureau of Reclamation. The lead agency pursuant to CEQA (Pub. Resources 
Code § 21100 et seq.) is the San Luis & Delta-Mendota Water Authority. A Notice of 
Determination (NOD) was filed on 12 October 2009.49 A Record of Decision (ROD-07-141) 
was issued in December 2009. No legal challenges were made to either decision. 
 
The GBP Order relies on the environmental impact analysis contained in the EIS/EIR and 
addendum to satisfy the requirements of CEQA. The EIS/EIR and addendum identify the 
following mitigation measures that apply to surface water discharges regulated by the GBP 
Order: 

· Update and implement a water quality monitoring program. 
Results of the monitoring program for the GBP will be reviewed semi-annually. If 
unacceptable problems or impacts are identified, appropriate mitigative actions will be 
identified to address the problems. 

47 Entrix, 2009. Grassland Bypass Project, 2010-2019, Environmental Impact Statement and 
Environmental Impact Report. Final August  2009. Concord, CA. Prepared for: U.S. Bureau 
of Reclamation, South Central California Office and Mid-Pacific Region; and San Luis & 
Delta-Mendota Water Authority, Los Banos, CA 

48 Summers Engineering, Inc. 2019. Grassland Bypass Project Long-Term Storm Water 
Management Plan 2020-2045. Addendum to Final Environmental Impact Statement and 
Environmental Impact Report for the Grassland Bypass Project, 2010-2019. SCH No. 
2007121110. Draft. August 2019. Prepared for San Luis & Delta-Mendota Water Authority. 

49 NOD filed for the Grassland Bypass Project, 2010-2019, State Clearinghouse Number 
2007121110. 
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Appropriate mitigative actions may include, but not necessarily be limited to, interruption 
of specific identified contaminant pathways through hazing or habitat manipulation; 
increased management, enhancement, and recovery activities directed at impacted 
species in channels cleaned up as a result of the GBP, and/or establishment and 
attainment of more stringent contaminant load reductions. The costs of mitigation, as well 
as any required cleanup, will be borne by the draining parties. Monitoring to ensure the 
mitigative actions are effective will be required or continued to evaluate effectiveness. 

· Implement the Storm Event Plan developed in 2007 when trigger event occurs. 
When major storm events occur, the Grassland Bypass Channel may not be able to 
handle the combined commingled discharge of surface runoff, stormwater flows and 
agricultural drainage, and flow may be diverted to Grassland Water District channels. 
Increased water velocities in the Drain have the potential to scour and damage the 
structural integrity of the Drain, as well as release the accumulated sediment in the 
channel. The Storm Event Plan details a process for notifying regulatory and system 
users, the trigger velocity when gates to the Grassland Water District supply channel may 
be opened and then closed, and a requirement for daily monitoring to determine quantity 
and quality of the bypassed flows. 

The GBP WDRs require implementation and reporting of these mitigation measures. These 
measures are in addition to mitigation measures found in the Use Agreement, the EIS/EIR, 
and the Biological Opinion from the U.S. Fish and Wildlife Service.50 The additional mitigation 
measures in the other documents include a provision of water to enhance wildlife management 
areas and development of mitigation funds from monthly fees applicable to each pound of 
selenium discharged commencing in 2015, as well as mitigation achieved through 
environmental commitments regarding operations, spill prevention, downstream users 
notification, regional archaeology, protection of China Island, Mud Slough, sediment and 
ongoing load reduction assurance measures. The status of mitigation measures will be 
reported in the Annual Monitoring Report as required by the MRP. 

The Dischargers have complied with the habitat mitigation requirements in the affected 
reaches of Mud Slough (north) and the San Joaquin River by paying for the delivery of water to 
California Department of Fish and Wildlife for the creation of 95 acres of wetland (China 
Island), and by funding the habitat enhancement and water deliveries to U.S. Fish and Wildlife 
Service for 32 acres of created wetlands (Schwab Unit). 
XII. Statement of Policy With Respect to Maintaining High Quality Waters in California 
(State Water Board Resolution 68-16) 

This section of the Information Sheet first provides background on State Water Board 
Resolution 68-16 Statement of Policy with Respect to Maintaining High Quality of Waters in 
California (Resolution 68-16). Following the background discussion, the Information Sheet 
describes how the various provisions in the WDR and MRP collectively implement 
Resolution 68-16. In summary, the requirements of Resolution  
68-16 are met through a combination of upfront project-level planning and implementation at 
the regional (GBP Order) or farm level (GDA Order), representative monitoring and 
assessments to determine whether trends in degradation are occurring, and regional 
planning and on-farm implementation when degradation trends are identified. 

50 Memorandum, “Endangered Species Consultation on the Proposed Continuation of the 
Grassland Bypass Project, 2010-2019”, dated 18 December 2009. 
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For the GBP Order, regional trend monitoring of surface water together with periodic 
assessments of available surface water information is required to determine compliance 
with water quality objectives and determine whether any trends in water quality 
improvement or degradation are occurring. If trends of degradation are identified that could 
result in impacts to beneficial uses, a surface quality management plan must be prepared by 
the Dischargers. The plan must include the identification of steps that will be implemented to 
address the trend in degradation and an evaluation of the effectiveness of those practices in 
addressing the degradation. Failure to implement improved practices will result in further 
direct regulation by the board, including, but not limited to, taking enforcement action. 
A. Background 

Basin Plan water quality objectives are developed to ensure that beneficial uses are 
protected. The quality of some state surface waters is higher than established Basin 
Plan water quality objectives. For example, nutrient levels in good, or “high quality” 
waters may be very low, or not detectable, while existing water quality standards for 
nutrients may be much higher. In such waters, some degradation of water quality may 
occur without compromising protection of beneficial uses. State Water Board Resolution 
68-16 Statement of Policy with Respect to Maintaining High Quality of Waters in 
California (Resolution 68-16) was adopted in October of 1968 to address high quality 
waters in the state. Title 40 of the Code of Federal Regulations, Section 131.12 -- 
Antidegradation Policy (40 C.F.R. § 131.12) was developed in 1975 to ensure water 
quality necessary to protect existing uses in waters of the United States. Resolution 68-
16 applies to discharges to all high quality waters of the state (Wat. Code, § 13050[e]); 
40 C.F.R. § 131.12 applies only to surface waters. 
The requirement to implement the Antidegradation Policy is contained in Resolution 68-
16 (provision 2 presented below) and in the Basin Plan. The Basin Plan states that the 
Central Valley Water Board actions must conform to State Water Board plans and 
policies and among these policies is Resolution 68-16, which requires that: 

1. “Whenever the existing quality of water is better than the quality established in 
policies as of the date on which such policies become effective, such existing high 
quality will be maintained until it has been demonstrated to the State that any 
change will be consistent with maximum benefit to the people of the State, will not 
unreasonably affect present and anticipated beneficial use of such water and will 
not result in water quality less than that prescribed in the policies.” 

2. “Any activity which produces or may produce a waste or increased volume or 
concentration of waste and which discharges or proposes to discharge to existing 
high quality waters will be required to meet waste discharge requirements which 
will result in the best practicable treatment or control of the discharge necessary to 
assure that (a) a pollution or nuisance will not occur and (b) the highest water 
quality consistent with maximum benefit to the people of the State will be 
maintained.” 

For discharges to surface waters only, the Federal Antidegradation Policy (40 C.F.R. § 
131.12) requires: 

1. “Existing instream water uses and the level of water quality necessary to protect 
the existing uses shall be maintained and protected. 

2. Where the quality of the waters exceed levels necessary to support propagation of 
fish, shellfish, and wildlife and recreation in and on the water, that quality shall be 
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maintained and protected unless the State finds, after full satisfaction of the 
intergovernmental coordination and public participation provisions of the State’s 
continuing planning process, that allowing lower water quality is necessary to 
accommodate important economic or social development in the area in which the 
waters are located. In allowing such degradation or lower water quality, the State 
shall assure water quality adequate to protect existing uses fully. Further, the State 
shall assure that there shall be achieved the highest statutory and regulatory 
requirements for all new and existing point sources and all cost-effective and 
reasonable best management practices for nonpoint source control. 

3. When high quality waters constitute an outstanding National resource, such as 
waters of National and State parks and wildlife refuges and waters of exceptional 
recreational or ecological significance, that water quality shall be maintained and 
protected. 

4. In those cases where potential water quality impairment associated with a thermal 
discharge is involved, the antidegradation policy and implementing method shall be 
consistent with section 316 of the Act.” 

The State Water Board has interpreted Resolution 68-16 to incorporate the Federal 
Antidegradation Policy in situations where the policy is applicable (SWRCB Order WQ 
86-17). The application of the Federal Antidegradation Policy to nonpoint source 
discharges (including discharges from irrigated agriculture) is limited.51

Administrative Procedures Update (APU) 90-004, Antidegradation Policy 
Implementation for NPDES Permitting, provides guidance for the Regional Water 
Boards in implementing Resolution 68-16 and 40 CFR 131.12, as these provisions 
apply to National Pollutant Discharge Elimination System (NPDES) permitting. APU 90-
004 is not applied by this Order, which addresses nonpoint discharges from agriculture. 
On 6 September 2019, the United States Court of Appeals for the Ninth Circuit issued a 
ruling that reversed and remanded for the district court to reconsider the claims related 
to the necessity to obtain a National Pollutant Discharge Elimination System (NPDES) 
permit for the Grassland Bypass Project52. The Court held that under 33 U.S.C. section 

51 40 CFR 131.12(a)(2) requires that the “State shall assure that there shall be achieved the 
highest statutory and regulatory requirements for all new and existing point sources and all 
cost-effective and reasonable best management practices for nonpoint source control.” The 
EPA Handbook, Chapter 4, clarifies this as follows: “Section 131.12(a)(2) does not 
mandate that States establish controls on nonpoint sources. The Act leaves it to the States 
to determine what, if any, controls on nonpoint sources are needed to provide attainment of 
State water quality standards (See CWA Section 319).  States may adopt enforceable 
requirements, or voluntary programs to address nonpoint source pollution.  Section 40 CFR 
131.12(a)(2) does not require that States adopt or implement best management practices 
for nonpoint sources prior to allowing point source degradation of a high quality water. 
However, States that have adopted nonpoint source controls must assure that such 
controls are properly implemented before authorization is granted to allow point source 
degradation of water quality.” Accordingly, in the context of nonpoint discharges, the BPTC 
standard established by state law controls. 

52 Pacific Coast Federation of Fishermen’s Associations v. Donald R. Glaser (9th Cir. 6 
September 2019), 2019 WL 4230097, ___ F.3d ___. 
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1342(1)(1), discharges must be entirely from return flows related to crop production to 
qualify for the exemption from NPDES permit requirements. This Order is not a NPDES 
permit, nor does this Order permit any discharges from activities other than those 
related to crop production. If, after final deposition of the case, it is determined that 
additional permitting is needed for discharges from the Grassland Drainage Area, the 
Central Valley Water Board will begin the appropriate permitting process. 
A number of key terms are relevant to application of Resolution 68-16 to the GBP 
Order. These terms are described below. 
High Quality Waters: Resolution 68-16 applies whenever “existing quality of water is 
better than quality established in policies as of the date such policies become 
effective,”53 and 40 C.F.R. § 131.12 refers to “quality of waters [that] exceed levels 
necessary to support propagation of fish, shellfish, and wildlife and recreation.” Such 
waters are “high quality waters” under the state and federal antidegradation policies. In 
other words, high quality waters are waters with a background quality of better quality 
than that necessary to protect beneficial uses.54 The Water Code directs the State 
Water Board and the Regional Water Boards to establish water quality objectives for the 
reasonable protection of beneficial uses. Therefore, where water bodies contain levels 
of water quality constituents or characteristics that are better than the established water 
quality objectives, such waters are considered high quality waters. 
Both state and federal guidance indicate that the definition of high quality waters is 
established by constituent or parameter [State Water Board Order WQ 91-10, USEPA 
Water Quality Handbook, Chapter 4 Antidegradation (40 C.F.R. § 131.12) (“EPA 
Handbook”)]. Waters can be of high quality for some constituents or beneficial uses but 
not for others. With respect to degraded groundwater, a portion of the aquifer may be 
degraded with waste while another portion of the same aquifer may not be degraded 
with waste. The portion not degraded is high quality water within the meaning of 
Resolution 68-16 (see State Water Board Order WQ 91-10). 
In order to determine whether a water body is high quality water with regard to a given 
constituent, the background quality of the water body unaffected by the discharge must 
be compared to the water quality objectives. If the quality of a water body has declined 
since the adoption of the relevant policies and that subsequent lowering was not a result 
of regulatory action consistent with the state antidegradation policy, a baseline 
representing the historically higher water quality may be an appropriate representation 
of background.55 However, if the decline in water quality was permitted consistent with 
state and federal antidegradation policies, the most recent water quality resulting from 
permitted action constitutes the relevant baseline for determination of whether the water 
body is high quality (see, e.g., SWRCB Order WQ 2009-0007, page 12). Additionally, if 

53 Such policies would include policies such as State Water Board Resolution 88-63, Sources 
of Drinking Water Policy, establishing beneficial uses, and water quality control plans. 

54 USEPA Water Quality Handbook, Chapter 4 Antidegradation (40 CFR 131.12) , defines 
“high quality waters” as “those whose quality exceeds that necessary to protect the section 
101(a)(2) goals of the Act [Clean Water Act], regardless of use designation.” 

55 The state antidegradation policy was adopted in 1968; therefore water quality as far back 
as 1968 may be relevant to an antidegradation analysis. For purposes of application of the 
federal antidegradation policy only, the relevant year would be 1975. 
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water quality conditions have improved historically, the current higher water quality 
would again be the point of comparison for determining the status of the water body as 
high quality water. 
Best Practicable Treatment or Control: Resolution 68-16 requires that, where 
degradation of high quality waters is permitted, best practicable treatment or control 
(BPTC) limits the amount of degradation that may occur. Neither the Water Code nor 
Resolution 68-16 defines the term “best practicable treatment or control.” 
Despite the lack of a BPTC definition, certain State Water Board water quality orders 
and other documents provide direction on the interpretation of BPTC. The State Water 
Board has stated: “one factor to be considered in determining BPTC would be the water 
quality achieved by other similarly situated dischargers, and the methods used to 
achieve that water quality” (see Order WQ 2000-07, pages 10-11). In a “Questions and 
Answers” document for Resolution 68-16 (the Questions and Answers Document), 
BPTC is interpreted to additionally include a comparison of the proposed method to 
existing proven technology, evaluation of performance data (through treatability 
studies), comparison of alternative methods of treatment or control, and consideration of 
methods currently used by the discharger or similarly situated dischargers.56 The costs 
of the treatment or control should also be considered. Many of the above considerations 
are made under the “best efforts” approach described later in this section. In fact, the 
State Water Board has not distinguished between the level of treatment and control 
required under BPTC and what can be achieved through “best efforts.” 
The Regional Water Board may not “specify the design, location, type of construction or 
particular manner in which compliance may be had with [a] requirement, order, or 
decree” (Water Code 13360). However, the Regional Water Board still must require the 
discharger to demonstrate that the proposed manner of compliance constitutes BPTC 
(SWRCB Order WQ 2000-07). The requirement of BPTC is discussed in greater detail 
below. 
Maximum Benefit to People of the State: Resolution 68-16 requires that where 
degradation of water quality is permitted, such degradation must be consistent with the 
“maximum benefit to people of the state.” Only after “intergovernmental coordination 
and public participation” and a determination that “allowing lower water quality is 
necessary to accommodate important economic or social development in the area in 
which the waters are located” does 40 C.F.R. §131.12 allow for degradation. 
As described in the Question and Answers Document, factors considered in determining 
whether degradation of water quality is consistent with maximum benefit to people of 
the State include economic and social costs, tangible and intangible, of the proposed 
discharge, as well as the environmental aspects of the proposed discharge, including 
benefits to be achieved by enhanced pollution controls. With reference to economic 
costs, both costs to the dischargers and the affected public are considered. Closely 
related to the BPTC requirement, consideration must be given to alternative treatment 
and control methods and whether lower water quality can be abated or avoided through 
reasonable means, and the implementation of feasible alternative treatment or control 
methods should be considered. 

56 See Questions and Answers, State Water Resources Control Board, Resolution 68-16 
(February 16, 1995). 
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USEPA guidance clarifies that the federal antidegradation provision “is not a ‘no growth’ 
rule and was never designed or intended to be such. It is a policy that allows public 
decisions to be made on important environmental actions. Where the state intends to 
provide for development, it may decide under this section, after satisfying the 
requirements for intergovernmental coordination and public participation, that some 
lowering of water quality in "high quality waters" is necessary to accommodate 
important economic or social development” (EPA Handbook for Developing Watershed 
Plans to Restore and Protect Our Waters, Chapter 4). Similarly, under Resolution 68-
16, degradation is permitted where maximum benefit to the people of the state is 
demonstrated. 
Water Quality Objectives and Beneficial Uses: As described above, Resolution 68-
16 and 40 C.F.R. § 131.12 are both site-specific evaluations that are not easily 
employed to address large areas or broad implementation for classes of discharges. 
However, as a floor, any degradation permitted under the antidegradation policies must 
not cause an exceedance of water quality objectives or a pollution or nuisance. 
Furthermore, the NPS Policy establishes a floor for all water bodies in that 
implementation programs must address NPS pollution in a manner that achieves and 
maintains water quality objectives and beneficial uses. 
Waters that are Not High Quality: The “Best Efforts” Approach: Where a water 
body is not high quality and the antidegradation policies are accordingly not triggered, 
the Central Valley Water Board should, under State Water Board precedent, set 
limitations more stringent than the objectives set forth in the Basin Plan. The State 
Water Board has directed that, “where the constituent in a groundwater basin is already 
at or exceeding the water quality objective, the Regional Water Board should set 
limitations more stringent than the Basin Plan objectives if it can be shown that those 
limitations can be met using ‘best efforts.’” SWRCB Order WQ 81-5; see also SWRCB 
Orders Nos. WQ 79-14, WQ 82- 5, WQ 2000-07. Finally, the NPS Policy establishes 
standards for management practices. 
The “best efforts” approach involves the Regional Water Board establishing limitations 
expected to be achieved using reasonable control measures. Factors which should be 
analyzed under the “best efforts” approach include the effluent quality achieved by other 
similarly situated dischargers, the good faith efforts of the discharger to limit the 
discharge of the constituent, and the measures necessary to achieve compliance 
(SWRCB Order WQ 81-5, page 7). The State Water Board has applied the “best efforts” 
factors in interpreting BPTC. (See SWRCB Order Nos. WQ 79-14, and WQ 2000-07). 
In summary, the board may set discharge limitations more stringent than water quality 
objectives even outside the context of the antidegradation policies. The “best efforts” 
approach must be taken where a water body is not “high quality” and the 
antidegradation policies are accordingly not triggered. 

B. Application of Resolution 68-16 Requirements to the GBP Order 

The determination of a high quality water within the meaning of the antidegradation 
policies is water body and constituent-specific. Some water bodies receiving discharge 
from the GBP are already impaired for some constituents. Those same receiving water 
bodies meet objectives for particular constituents and would be considered “high quality 
waters” with respect to those constituents. 
The temporary degradation of Mud Slough (north) and the San Joaquin River between 
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Mud Slough (north) and the Merced River is allowed through policies established in the 
Basin Plan. This temporary degradation is allowed because: 1) the continuation of the 
GBP discharges diverts drainage away from Salt Slough and the wetland water supply 
channels listed in Appendix 40, as afforded by the regional drainage management 
project, and has long-term environmental benefits to the wildlife utilizing this portion of 
the Pacific Flyway and the Grasslands Ecological Area; 2) the farm-based economy of 
the area would be adversely affected by the discontinuation of the GBP; and 3) it 
provides time for the development of regional drainage management capability to meet 
water quality objectives. 
Any application of the antidegradation requirements must account for the fact that at 
least some of the waters into which the subsurface agricultural wastes discharge are 
high quality waters for some constituents. Further, the GBP Order provisions should 
also account for the fact that even where a water body is not high quality (such that 
discharge into that water body is not subject to the antidegradation policy), the board 
should, under State Water Board precedent, impose limitations more stringent than the 
objectives set forth in the Basin Plan, if those limits can be met by “best efforts.” 
The WDR and MRP for the Grassland Bypass Project are intended to allow a means for 
the Dischargers to work with GDA growers to implement measures to meet the 
discharge and receiving limitations, and eventually the water quality objectives for the 
San Joaquin River. Continuation of the Project will allow water quality to improve by the 
implementation of “best effort” measures by the GDA growers. 

C. Consistency with BPTC and the “Best Efforts” Approach 

Due to the numerous commodities being grown, the different water management 
systems in place and the regional nature of the problem, identification of a specific 
technology or treatment device as BPTC or “best efforts” has not been accomplished. 
The Central Valley Water Board recognizes that there is often site-specific, crop-
specific, and regional variability that affects the selection of appropriate management 
practices, as well as design constraints and pollution-control effectiveness of various 
practices. In addition, the board recognizes that the gains made in previous years in the 
area served by the GBP are a result of a combination of individual grower 
improvements, improvements made at the district level, and regional efforts. 
Growers need the flexibility to choose management practices that best achieve a 
management measure’s performance expectations given their own unique 
circumstances. Management practices developed for agriculture are to be used as an 
overall system of measures to address nonpoint-source pollution sources on any given 
site. In most cases, not all of the practices will be needed to address the nonpoint 
sources at a specific site. Operations may have more than one constituent of concern to 
address and may need to employ two or more of the practices to address the multiple 
sources. Where more than one source exists, the application of the practices should be 
coordinated to produce an overall system that adequately addresses all sources for the 
site in a cost-effective manner. 
There is no specific set of technologies, practices, or treatment devices that can be said 
to achieve BPTC/best efforts universally in the watershed. 
The GBP needs the flexibility to explore, implement and evaluate control and treatment 
measures that best achieve performance expectations. These control and treatment 
measures will operate on a regional basis to lower the discharge loads of selenium, 
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salts, and boron. More than one means of control or treatment has been and will likely 
continue to be required for these constituents in order to meet the water quality 
objectives for Mud Slough (north) and the San Joaquin River above the Merced River.  
There is no specific set of technologies or treatment devices that can be said to achieve 
BPTC/best efforts universally in the watershed considering the crop variety and factors 
(e.g., water allocation) affecting individual farms in the GDA. The Basin Plan in page 4-
60 states: 
“(1) In developing control actions for selenium, the Regional Board will utilize a priority 
system which focuses on a combination of sensitivity of the beneficial use to selenium 
and the environmental benefit expected from the action. 
(2) Control actions which result in selenium load reductions are most effective in 
meeting water quality objectives. 
(3) With the uncertainty in the effectiveness of each control action, the regulatory 
program will be conducted as a series of short-term actions that are designed to meet 
long-term water quality objectives. 
(4) Best management practices such as water conservation measures, are applicable to 
the control of agricultural subsurface drainage.” 
The efforts of the GDA growers to 1) limit the discharge from the GDA; 2) the projects 
initiated under the SJRIP; and 3) the reuse of subsurface drainage are considered “best 
efforts” by the Central Valley Water Board. These efforts have lowered the selenium 
loading from the GBP to the San Joaquin River so that a section of the San Joaquin 
River has been delisted for selenium under 303(d). 
BPTC is not defined in Resolution 68-16. However, the State Water Board describes in 
its 1995 Questions and Answers, Resolution 68-16: “To evaluate the best practicable 
treatment or control method, the discharger should compare the proposed method to 
existing proven technology; evaluate performance data, e.g., through treatability 
studies; compare alternative methods of treatment or control; and/or consider the 
method currently used by the discharger or similarly situated dischargers.” Available 
state and federal guidance on management practices may serve as a measure of the 
types of water quality management goals for irrigated agriculture recommended 
throughout the state and country (e.g., water quality management goals for similarly 
situated dischargers). This will provide a measure of whether implementation of the 
above performance standards will lead to implementation of BPTC/best efforts. 

· As part of California’s Nonpoint Source Pollution Control Program, the State Water 
Board, California Coastal Commission, and other state agencies have identified 
seven management measures to address agricultural nonpoint sources of pollution 
that affect state waters (California’s Management Measures for Polluted Runoff, 
referred to below as “Agriculture Management Measures”).57 The agricultural 
management measures include practices and plans installed under various NPS 
programs in California, including systems of practices commonly used and 
recommended by the USDA as components of resource management systems, 
water quality management plans, and agricultural waste management systems. 

57 California’s Management Measures for Polluted Runoff 
<www.waterboards.ca.gov/water_issues/programs/nps/docs/cammpr/info.pdf> 

http://www.waterboards.ca.gov/water_issues/programs/nps/docs/cammpr/info.pdf
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· USEPA’s National Management Measures to Control Nonpoint Source Pollution 
from Agriculture (EPA 841-B-03-004, July 2003),58 “is a technical guidance and 
reference document for use by State, local, and tribal managers in the 
implementation of nonpoint source pollution management programs. It contains 
information on the best available, economically achievable means of reducing 
pollution of surface and ground water from agriculture.” 

Both of the above guidance documents describe a series of management measures. 
The agricultural management measures described in the state and USEPA reference 
documents generally include: 1) erosion and sediment control, 2) facility wastewater 
and runoff from confined animal facilities, 3) nutrient management, 4) pesticide 
management, 5) grazing management, 6) irrigation water management, and 7) 
education and outreach. A comparison of the recommendations with the management 
practices implemented by the GBP, and the GBP Order’s requirements are provided 
below. 

Management measure 1, erosion and sediment control. The GBP Order places limits 
on the maximum flow rate in the San Luis Drain to prevent scouring and the 
mobilization of drain sediments. The 2009 Use Agreement states that “[t]o avoid re-
suspending sediment in the Drain, the maximum rate of flow in the Drain shall be 
150 cfs” and that “[u]nder normal operations, flows will be slow enough to not cause 
sediment movement.” This flow rate is included in the GBP Order as a discharge 
limit. In addition, GDA growers are not allowed to discharge tailwaters into water 
district canals that discharge to the Grassland Bypass Channel. 
Management measure 2 is not applicable to the GBP Order, as the Order does not 
address waste discharges from confined animal facilities. 
Management measure 3, nutrient management. As described in the State’s 
Agricultural Management Measures document, “this measure addresses the 
development and implementation of comprehensive nutrient management plans for 
areas where nutrient runoff is a problem affecting coastal waters and/or water bodies 
listed as impaired by nutrients.” Nutrient management practices implemented to 
meet performance standards are consistent with this measure. 
Where nutrients are causing exceedances of water quality objectives in surface 
waters, the GBP Order would require development of a detailed SQMP which would 
address sources of nutrients and require implementation of practices to manage 
nutrients. 
Management measure 4, pesticide management. As described in the State’s 
Agricultural Management Measures document, this measure “is intended to reduce 
contamination of surface water and groundwater from pesticides.” Farm 
management performance standards established in the GDA Order address this 
measure along with surface water quality monitoring conducted for pesticides based 
on the Pesticide Evaluation Protocol issued by the Central Valley Water Board 
Executive Officer on 29 November 2016 that considers factors including pesticide 
use rates and environmental fate. 
Management measure 5, grazing management is not applicable, as the Grassland 

58 National Management Measures to Control Nonpoint Source Pollution from Agriculture 
<water.epa.gov/polwaste/nps/agriculture/agmm_index.cfm> 

http://water.epa.gov/polwaste/nps/agriculture/agmm_index.cfm
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Drainage Area contains minimal acreage used for grazing. 
Management measure 6, irrigation water management. As described in the state 
Agricultural Management Measures document, this measure “promotes effective 
irrigation while reducing pollutant delivery to surface and ground waters.” 
For the GBP Order, the GDA growers are not allowed to discharge tailwater into the 
Grassland Bypass Channel. Control and treatment technologies are being explored 
to minimize the release of selenium and salts to the discharge point. Reuse of the 
subsurface drainage is also being utilized to meet discharge limitations and 
eventually the water quality objective. 
Management measure 7, education and outreach. The GBP Order requires that the 
Dischargers meet specific performance standards and deadlines. The Dischargers 
have used education and outreach to the GDA growers in the past to inform growers 
of projects in the SJRIP and monitoring results for salinity and selenium. It is 
anticipated that this approach will be used, as necessary, in the future.  

Implementation of practices to achieve the GBP Order’s water quality requirements 
described above are consistent with the state and federal guidance for management 
measures. Because these measures are recommended for similarly situated 
dischargers (e.g., agriculture), compliance with the requirements of the Order will lead 
to implementation of BPTC/best efforts by the growers. 

1. Additional Planning and Implementation Measures (SQMPs) 
The Order requires development of water quality management plans for surface 
water where degradation trends are observed that threaten to impair a beneficial 
use or where beneficial uses are impaired (i.e., water quality objectives are not 
being met). SQMPs include requirements to investigate sources; develop 
strategies to implement practices to ensure waste discharges are meeting 
discharge and receiving water limitations; and develop/implement a monitoring 
strategy to provide feedback on the effectiveness of the management plan. In 
addition, the SQMPs must include actions to “Identify, validate, and implement 
management practices to reduce loading of COC’s [constituents of concern]” to the 
subsurface agricultural discharge, thereby improving water quality” (see Appendix 
MRP-1). Under these plans, additional management practices will be implemented 
in an iterative manner, to ensure that the management practices represent 
BPTC/best efforts and that degradation does not threaten beneficial uses. The 
SQMPs need to meet the performance standards set forth in the GBP Order. The 
SQMPs are also reviewed periodically to determine whether adequate progress is 
being made to address the degradation trend or impairment. If adequate progress 
is not being made, then the Executive Officer can require monitoring studies, on-
site verification of implementation of practices, or the board may revoke the 
coverage under the GBP Order. 
It is also important to note that in some cases, other agencies may establish 
performance standards that are equivalent to BPTC and may be relied upon as 
part of a SQMP. For example, the Bureau may remove, at its discretion, sediment 
and organic materials deposited in the Drain at any time during the term of the 
2009 Use Agreement. 
The State Water Board indicates in its Questions and Answers, Resolution 68-16: 
“To evaluate the best practicable treatment or control method, the discharger 
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should…evaluate performance data, e.g., through treatability studies...” Water 
quality management plans, referred to as SQMPs above, institute an iterative 
process whereby the effectiveness of any set of measures/practices in achieving 
receiving water limitations will be periodically reevaluated as necessary and/or as 
more recent and detailed water quality data become available. For the GBP Order, 
the Dischargers are required to submit a Drainage Management Plan and provide 
annual updates to it that detail the specific control or treatment methods 
implemented for subsurface drainage to comply with water quality objectives 
contained in the Basin Plan for discharges from the GBP. Resolution 68-16 does 
not require Dischargers or the GDA growers to use technology that is better than 
necessary to prevent degradation (as evaluated on a constituent by constituent 
basis). As such, the board presumes that the performance standards required by 
the GBP Order are sufficiently achieving BPTC where water quality conditions and 
management practice implementation are already preventing degradation. 

D. Summary 

The GBP Order Dischargers are required to implement measures to meet the above 
goals and periodically review the effectiveness of implemented measures and make 
improvements where necessary. Also, the GBP Order requires water quality monitoring 
and assessments aimed to identify trends, evaluate effectiveness of management 
practices, and detect exceedances of water quality objectives. The process of periodic 
review of SQMPs, review of monitoring data, and development of and updates to the 
Drainage Management Plan provides mechanisms for the board to better ensure that 
the Dischargers are meeting the requirements of the GBP Order. 
The GBP Order is designed to achieve site-specific antidegradation and 
antidegradation-related requirements through implementation of BPTC/best efforts as 
appropriate and monitoring, evaluation, and reporting to confirm the effectiveness of the 
BPTC/best efforts measures in achieving their goals. The GBP Order relies on 
implementation of control and treatment technologies that constitute BPTC/best efforts, 
based to the extent possible on existing data, and requires the water quality monitoring 
to ensure that the selected measures in fact constitute BPTC where degradation of high 
quality waters is or may be occurring, and best efforts where waters are already 
degraded. For the GBP Order, the Basin Plan sets performance goals to meet water 
quality objectives while these measures are being implemented. 
The GBP Order allows degradation of existing high-quality waters while best efforts 
measures/practices are being implemented. The degradation is consistent with 
maximum benefit to the people of the state for the following reasons: 

· At a minimum, the GBP Order requires that the discharge and receiving waters 
achieve and maintain compliance with the discharge limitations in the Basin Plan 
and protect existing beneficial uses; 

· The requirements implementing the GBP Order will result in use of BPTC where 
irrigated agricultural waste discharges may cause degradation of high quality 
waters; where waters are already degraded, the requirements will result in the 
pollution controls that reflect the “best efforts” approach. Because BPTC will be 
implemented, any lowering of water quality will be accompanied by implementation 
of the most appropriate treatment or control technology; and 
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· The GBP Order includes performance standards that will work to prevent further 
degradation of surface water quality. 

The requirements of the GBP Order and the limited degradation that would be allowed 
are consistent with State Water Board Resolution 68-16. The requirements of the Order 
will result in the implementation of BPTC necessary to assure the highest water quality 
consistent with the maximum benefit to the people of the state. The water limitations in 
sections II of the GBP Order; the compliance schedules in section II and the Basin Plan 
for the GBP Order; and the Monitoring and Reporting Program’s requirements to track 
compliance for the Order are designed to ensure that further degradation of water 
quality will not occur and that limited degradation will not unreasonably affect beneficial 
uses, or cause a condition of pollution or nuisance. Finally, the iterative process of 
reviewing data and instituting additional management measures/practices where 
necessary will ensure that the highest water quality consistent with the maximum benefit 
to the people of the state will be maintained. 

XIII. Water Code Section 13141 (GBP Order) 

The EIR/EIS for the 2009 Use Agreement examined the socioeconomic impacts to the 
region under three scenarios: 1) No Action Alternative; 2) Proposed Action; and 3) Alternate 
Action. The No Action Alternative assumed termination of the GBP. The Proposed Action 
would implement the 2009 Use Agreement conditions for the GBP. The Alternative Action 
examined a continuation of the GBP, but at the level set in the 2001 Use Agreement. 
The key farm-level variable used for measurement of impact significance was farm profit. 
Farm profit summarizes the effects of an alternative on the long-run viability of farming in the 
area and was measured relative to estimated 2007 existing conditions. All three alternatives 
examined the projected effects from 2010 to 2019. Each alternative had negative annual 
impacts when compared to the 2007 existing conditions. The most extreme impact was the 
No Action Alternative which soil and water salinity would increase, crop yields and revenues 
would decline, acreages would shift among crops, but total cropped acreage would remain 
very similar between 2010 and 2019. The economic impact between the Proposed 
Alternative and the Alternative Action were insignificant. 
The Alternative Action would not lower selenium levels below those set in the 2001 Use 
Agreement. The Proposed Action would lower these levels in accordance with the 2009 Use 
Agreement, which would lower selenium loading significantly below the TMML and 
eventually achieve the water quality objectives in Mud Slough (north) and the San Joaquin 
River above the Merced River. 

XIV. Water Code Section 13263 

Water Code section 13263 requires that the Central Valley Water Board consider the 
following factors, found in section 13241, when considering adoption of waste discharge 
requirements. 
a) Past, present, and probable future beneficial uses of water 

The Basin Plan identifies applicable beneficial uses of surface water and groundwater 
within the Sacramento and San Joaquin River Basins. 
 
In the Grassland Watershed, identified beneficial uses for Salt Slough, Mud Slough 
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(north) and wetland water supply channels include irrigation,59 stock watering, contact 
recreation, other noncontact recreation, warm freshwater habitat, warm spawning, 
wildlife habitat, commercial use, and shellfish. The GBP Order protects the beneficial 
uses identified in the Basin Plan. Applicable past, present, and probable future 
beneficial uses of the Grassland Watershed waters were considered by the Central 
Valley Water Board as part of the Basin Planning process and are reflected in the Basin 
Plan itself. 
 
For the GBP Order, Mud Slough (north), the San Joaquin River and the wetland supply 
channels, the water bodies subject to discharges from the area served by the GBP, are 
all listed in the Basin Plan along with their designated beneficial uses. 

b) Environmental characteristics of the hydrographic unit under consideration, including 
the quality of water available thereto 
Environmental characteristics of the Grassland watershed were considered in the 
development of the GBP Order. This information is contained in the August 2009 
Environmental Impact Statement and Environmental Impact Report for the Grassland 
Bypass Project, 2010-2019, and addendum. 

c) Water quality conditions that could reasonably be achieved through the coordinated 
control of all factors which affect water quality in the area 
The GBP Order provides a process to review these factors during implementation of 
surface water quality management plans (SQMPs). 
 
The GBP Order requires that agricultural subsurface discharges to surface water do not 
cause or contribute to an exceedance of applicable discharge limitations set in the 
Basin Plan or water quality objectives. SQMPs are required in areas where discharge 
limitations or water quality objectives are not being met and are not being addressed by 
existing SQMPs. Under these plans, sources of waste must be estimated along with 
background water quality to determine what options exist for reducing waste discharge 
to ensure that the GBP is in compliance with water limitations and objectives. The 
SQMPs must be designed to ensure that agricultural subsurface discharges do not 
cause or contribute to an exceedance of water limitations or a water quality objectives 
set in the Basin Plan, and meet other applicable requirements of the GBP Order, 
including, but limited to, section II. 

d) Economic considerations 
For the GBP Order, the EIR/EIS for the GBP from 2010 to 2019 anticipated economic 
effects to be farm income linked to farm investment and consumption. Regional 
economic activity would be affected due to the linkages between production agriculture 
and a myriad of other sectors of the economy. The GBP Order allows for the 
continuation of farm activities and the use of the Drain. Costs for the GBP Order into 
Phase III of the Project are borne by the farmers in the Grassland Drainage Area. 
Implementation of the GBP Order is expected to increase farm profits from crop 
production compared to the No Action alternative (no use agreement for the Drain) until 
2015 when an anticipated treatment facility is operational and annual costs will 
decrease farm profits. The decrease in profits is estimated to fall slight below profits 

59 Basin Plan footnote for Mud Slough (north) and wetland water supply channels states 
“[e]levated natural salt and boron concentrations may limit this use to irrigation of salt and 
boron tolerant crops. Intermittent low flow conditions may also limit this use.” 
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from the No Action alternative for the period from 2015 to 2019. The GBP Order will not 
unreasonably affect the GDA growers or region adversely. 

e) The need for developing housing within the region 
The GBP Order establishes waste discharge requirements for subsurface agricultural 
discharges and stormwater runoff from the area served by the Grassland Bypass 
Project, where the land use is primarily irrigated agriculture. The GBP Order will not 
affect the development of housing within the region. 

f) The need to develop and use recycled water 
The GBP Order does not establish any requirements for the use or purveyance of 
recycled wastewater. The SJRIP treatment facility will treat subsurface drainage and 
plans to recycle the treated lower selenium/salt effluent back into the fields where the 
drainage originated. No waste discharge requirements will be required for this pilot 
facility since the discharge will be recycled into essentially a closed loop system (see 
Figure 18). Once the closed loop system is terminated and recycled water from the 
treatment facility is recycled, waste discharge requirements will be required. 
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FRESNO AND MERCED COUNTIES 

I. Introduction 
This Monitoring and Reporting Program (MRP) is issued pursuant to California Water 
Code (Water Code) section 13267 which authorizes the California Regional Water 
Quality Control Board, Central Valley Region (hereafter Central Valley Water Board or 
“board”), to require preparation and submittal of technical and monitoring reports. This 
MRP includes requirements for San Luis & Delta-Mendota Water Authority and United 
States Department of the Interior Bureau of Reclamation (hereafter “Dischargers”) 
operating under Order R5-2019-0077 (hereafter referred to as the “Order”). The 
requirements of this MRP are necessary to determine whether state waters receiving 
discharges are meeting discharge and receiving water limitations. Additional discussion 
and rationale for this MRP’s requirements are provided in Attachment A of the Order. 
This MRP Order addresses the discharge of subsurface agricultural drainage from the 
Grassland Drainage Area (GDA) by member districts within the San Luis & Delta-
Mendota Authority that use a portion of the San Luis Drain (SLD), owned by the Bureau 
of Reclamation, to Mud Slough (north), a point six miles upstream of the San Joaquin 
River confluence. This is known as the Grassland Bypass Project which has removed 
subsurface agricultural drainage from wetlands water supply channels in the Grasslands 
watershed. 
The MRP Order establishes specific surface water monitoring, reporting, and electronic 
data deliverable requirements for the Dischargers that are required to determine 
compliance with the limitations set in the Order. 

II. General Provisions 
To the extent feasible, all technical reports required by this MRP must be submitted 
electronically in a format specified by the Central Valley Water Board that is reasonably 
available to the Dischargers. 

A. Surface Water Monitoring 
Surface water monitoring shall be conducted at the sites listed in Table 1. Locations of 
these monitoring stations are shown in Figure 1 of the Order. 
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Table 2 lists the discharge and receiving water monitoring parameters and frequency for 
stations in the San Luis Drain, Mud Slough (north), and the San Joaquin River. 
Monitoring at each station will consider the safety of the sampling crew. If the sampling 
crew is unable to sample a location due to safety concerns, photos and/or field sheets 
shall be provided to document the reason no samples were taken. 
Table 3 lists the requirements for sediment tests, including sediment toxicity, for this 
MRP. The Dischargers shall submit a sediment monitoring plan consistent with the 
requirements in section III.E that will include constituents to be analyzed and a 
monitoring schedule. Sediment tests, at a minimum, shall include total selenium. 

Table 1: Monitoring Stations 

Feature CEDEN Code Station Location Latitude Longitude 
San Luis Drain 541MER562 A Check 17 36.96658 N -120.67063 W 

San Luis Drain Not Applicable B2* Terminus at Mud 
Slough 37.26100 N -120.90520 W 

San Luis Drain 541SLDGCR B3 Gun Club Road 37.23159 N -120.87599 W 
Mud Slough 
(north)** 541MER542 D Downstream of 

San Luis Drain 37.26374 N -120.90627 W 

Wetlands 
channels 541MER505 J*** Camp 13 Drain, 

headworks 36.94117 N -120.75685 W 

Wetlands 
channels 541AGCHWK K2*** Agatha Canal, 

headworks 36.93399 N -120.70258 W 

Wetlands 
channels 541MER563 L2*** San Luis Canal 

upstream of splits 37.09167 N -120.82306 W 

Wetlands 
channels 541MER545 M2*** Santa Fe Canal 

@ Weir Rd 37.09889 N -120.82667 W 

San Joaquin 
River 541SLRACI R China Island Unit 37.33622 N -120.96763 W 

San Joaquin 
River 541MER538 G Fremont Ford 37.30944 N -120.92917 W 

San Joaquin 
River Not Applicable H2* Above Merced 

River (Hills Ferry) 337.34737 N -120.97500 W 

San Joaquin 
River 535STC504 N Crows Landing 37.43149 N -121.01341 W 

* Note for Station B2 and H2: Flow and electrical conductivity measurement only. 
** Note for Mud Slough (north): Mud Slough (north) upstream of the San Luis Drain is 
monitored regularly under Order R5-2014-0002 (as revised)1. 
*** Note for Station J, K2, L2 and M2: Samples will be collected when water is passing site 
during a storm event. Two wetland channel locations, sites L3 and M3, on the San Luis Canal 
and Santa Fe Canal are monitored regularly under Order R5-2014-0002 (as revised)2. 

1 Central Valley Water Board. 2014. Order R5-2014-0002 Waste Discharge Requirements 
General Order for Growers within the Western San Joaquin River Watershed that are 
Members of a Third-party Group. Adopted 9 January 2014 (as revised). 
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Table 2: Discharge and Receiving Water Monitoring Stations, Parameters and 
Frequency3

Parameter (unit) Type of Sample Station Frequency 
Flow (cfs) Daily average A, B2*, D, G, H2*, N Daily 
Field measurements4

pH (pH units) Grab A, B3, D, G, R, N Weekly 
Electrical conductivity (µmhos/cm) Grab A, B3, D, G, R, N Weekly 
Electrical conductivity (µmhos/cm) Daily average A, B2*, D, G, H2*, N Daily 
Temperature (ºC) Grab A, B3, D, G, R, N Weekly 

General physical 
Total organic carbon (mg/L) Grab D Weekly 

Selenium (total) (µg/L) Grab A, B3, D, G, R, N Weekly 
Selenium (total) (µg/L) Composite A, B3, D, N Daily 
Boron (mg/L) Grab B3, D, R, N Weekly 
Molybdenum (µg/L) Grab B3, D, R, N Monthly 
Nutrients 

Nitrate as N (mg/L) Grab B3, D Monthly 
Ammonia as N (mg/L) Grab B3, D Monthly 

Pesticides 
Per Pesticides Evaluation Protocol5

Grab B3, D, R 

Monthly 
when Site A 
is flowing. 

Chronic Aquatic Toxicity 
Selenastrum capricornutum (growth) Grab D Monthly 

Acute Aquatic Toxicity 
Daphnia magna (survival) Grab D Monthly 
Pimephales promelas (survival) Grab D Monthly 

* Note for Station B2 and H2: Flow and electrical conductivity measurement only. 

Daily selenium samples collected at San Luis Drain at Check 17 (Site A), San Luis Drain 
at Gun Club Road (Site B3), Mud Slough (north) (Site D), and the San Joaquin River 

2 ibid. 
3 Additional monitoring requirements apply to agricultural dischargers under Resolution R5-

2017-0057 Pyrethroid Control Program, which requires monitoring for the water column 
concentrations of pyrethroid pesticides and total and dissolved organic carbon, and water 
column and sediment toxicity testing in surface receiving waters. 

4 Field measurements shall be noted on the Field Sheet, as well as any physical and/or 
visual observations regarding the water body, the environment, or surrounding area. 

5 Central Valley Water Board. 2016. Issuance of the Pesticides Evaluation Protocol and List of 
Pesticides. Issued on 29 November 2016. 
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(Site N) will be composite samples collected by on-site, multi-bottle auto-samplers and 
composited during a 24-hour period before changing bottles. San Luis & Delta-Mendota 
Water Authority staff will visit the auto-samplers weekly to collect bottles and to inspect 
the auto-samplers. Daily samples will be used to calculate the 4-day average selenium 
concentration. If equipment failure prevents the collection of three (3) or more 
consecutive daily samples, the weekly grab sample will be used as a substitute for the 
calculation of the 4-day average selenium concentration. 

Table 3: Sediment Monitoring Stations, Parameters and Frequency6

Sediment Toxicity Type of Sample Station Frequency 
Hyalella Azteca (survival) Grab D Biannual 
Total organic carbon (mg/L) Grab D Biannual 
Grain size Grab D Biannual 

Sediment7
To be determined Grab B3 Annual 

B. Stormwater Monitoring 
Storm and flood event monitoring will be required when flows are expected to exceed 
the capacity of the San Luis Drain as a result of rainfall events. Actions to be taken are 
specified in the Stormwater Plan8, which is distinct from the Long-term Stormwater 
Management Plan. At a minimum, the following components of the Stormwater Plan 
shall be done when heavy rains or storm events are predicted for the region and the 
Regional Drainage Coordinator, identified in the Environmental Impact Statement and 
Environmental Impact Report for the Grassland Bypass Project (EIS/EIR)9, determines 
that the Grassland Bypass will be unable to accommodate all of the surface runoff, 
stormwater flows and agricultural drainage water from the event, and thereby allowing 
commingled water to enter Grassland wetland supply channels: 
1. Notification 

The following individuals are to be informed of the possible diversion to Grassland 
wetland supply channels: 

· the main contact at the Central Valley Water Board in Sacramento; 

· the Manager of the Grassland Water District; 

6 Additional monitoring requirements apply to agricultural dischargers under Resolution R5-
2017-0057 Pyrethroid Control Program, which requires monitoring for the water column 
concentrations of pyrethroid pesticides and total and dissolved organic carbon, and water 
column and sediment toxicity testing in surface receiving waters. 

7 Provision II.B.4 of the WDR prohibits hazardous waste levels for any constituent. 
8 Grassland Area Farmers and San Luis & Delta-Mendota Water Authority. “A Storm Event 

Plan for Operating the Grassland Bypass Project”.  August 25, 1997.
9 Entrix, 2009. Grassland Bypass Project, 2010-2019, Environmental Impact Statement and 

Environmental Impact Report. Final August  2009. Concord, CA. Prepared for: U.S. Bureau 
of Reclamation, South Central California Office and Mid-Pacific Region; and San Luis & 
Delta-Mendota Water Authority, Los Banos, CA
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· the Manager of the Central California Irrigation District; 

· the Manager of the San Luis Canal Company; 

· personnel at the State and Federal Wildlife Areas that use the water supply 
channels in the region; 

· managers of the irrigation and drainage districts participating in the Grassland 
Drainage Area; 

· the Manager of the San Joaquin River Exchange Contractors Water Authority; 
and 

· the Area Manager, South-Central California Area Office, Bureau of Reclamation. 

2. Criteria and Associated Actions 

Criteria Action 

Anticipated flow through 
Station A >100 cfs 

and 

threat of precipitation 

- Notification process initiated 
- Gates to Camp13 Ditch and/or Agatha Canal opened 

by Grassland Water District 
- Proportional amounts of flow diverted estimated by 

operators of the Grassland Bypass in consultation 
with Grassland Water District personnel 

- Stormwater monitoring program initiated 
Flow through Station A falls 
below 100 cfs and no threat of 
precipitation 

- Flow of water to Grassland Water District terminated 
- Stormwater monitoring program continued for 1 week 

Station A is the point where the Grassland Bypass Channel discharges into the San 
Luis Drain. The Regional Drainage Coordinator measures the flows at Station A and will 
determine if the storm event notifications and monitoring need to be initiated. 
Monitoring shall occur immediately prior to diversion of stormwater into the Grassland 
wetland supply channels at Stations J (Camp-13 Ditch) and K2 (Agatha Canal), and at 
the channels entering the North Grassland Water District at Stations L2 and M2. Table 4 
lists the parameters that are to be monitored during a stormwater event; monitoring 
shall occur daily during the water diversion and for one week after the diversion ceases. 

Table 4: Stormwater Monitoring Parameters and Frequency 

Parameter (unit) Type of Sample Sampling Frequency 
Flow Daily average Daily 
pH Grab Daily 

Electrical conductivity Grab Daily 
Temperature Grab Daily 

Selenium Grab Daily 
Boron Grab Daily 

C. Pesticides 
The pesticides to be monitored will be identified according to the process provided in 
the Pesticides Evaluation Protocol (PEP), issued by the Executive Officer on 29 
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November 2016. The pesticides to be monitored will be updated annually and submitted 
for Executive Officer approval. Pesticide samples will be collected monthly at Sites B3, 
D, and R during periods when there is discharge from the Grassland Drainage Area into 
Site A. The time lag between the start of the discharge at Site A and the resulting 
discharge at Site B3 is 24 to 48 hours and pesticide sampling may be delayed up 72 
hours, but no more, from the initiation of flow at Site A, depending on hydrologic 
conditions.10

D. Toxicity Testing 
The purpose of toxicity testing is to: 1) evaluate compliance with the Basin Plan 
narrative toxicity water quality objective; 2) identify the causes of toxicity when and 
where it is observed (e.g. metals, pesticides, ammonia, etc.); and 3) evaluate any 
additive toxicity or synergistic effects due to the presence of multiple constituents. 
1. Aquatic Toxicity 

Aquatic toxicity testing shall include Daphnia magna, Pimephales promelas, and 
Selenastrum capricornutum in the water column. Testing for Daphnia magna and 
Pimephales promelas shall follow the USEPA acute toxicity testing methods, Method 
2012.0 and 2000.0, respectively.11 Testing for Selenastrum capricornutum shall 
follow the USEPA short-term chronic toxicity testing method, Method 1003.0.12

Toxicity test endpoints are survival for Daphnia magna and Pimephales promelas, 
and growth for Selenastrum capricornutum. 
Water column toxicity analyses shall be conducted on 100% (undiluted) sample for 
the initial screening. A sufficient sample volume must be collected to allow for 
renewal during the toxicity test and for any additional testing as specified below. 
If within the first 96 hours of the initial toxicity screening, the mortality reaches 100%, 
a multiple dilution test shall be initiated. The dilution series must be initiated within 24 
hours of the sample reaching 100% mortality and must include a minimum of five (5) 
sample dilutions in order to quantify the magnitude of the toxic response. For the 
fathead minnow test, the laboratory must take the steps to procure test species within 
one working day, and the multiple dilution tests must be initiated the day fish are 
available. 
Daphnia magna and Pimephales promelas Media Renewal 
Daily sample water renewals shall occur during all acute toxicity tests to minimize the 
effects of rapid pesticide losses from test waters. Test solution renewal must be 
100% sample water as defined in the freshwater toxicity testing manual. 

10 Pesticides to be monitored may include environmentally stable degradates of the registered 
active ingredient. The evaluation factors applied to degradates will be the same as those 
applied to the registered active ingredient and will include consideration of the commercial 
availability of analytical methods to detect the degradate. 

11 USEPA. 2002. Methods for Measuring the Acute Toxicity of Effluents and Receiving Waters 
to Freshwater and Marine Organisms, Fifth Edition. Office of Water, Washington, D.C. 
USEPA-821-R-02-012. 

12 USEPA. 2002. Short-term Methods for Estimating the Chronic Toxicity of Effluents and 
Receiving Waters to Freshwater Organisms, Fourth Edition. Office of Water, Washington, 
D.C. USEPA-821-R-02-013. 
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Selenastrum capricornutum Pre-Test Treatment 
Algae toxicity testing shall not be preceded with treatment of the chelating agent 
EDTA. The purpose of omitting this agent is to ensure that metals used to control 
algae in the field are not removed from sample aliquots prior to analysis or during the 
initial screening. 

2. Sediment Toxicity 
Sediment toxicity analyses shall be conducted according to EPA Method 600/R-
99/064. Sampling and analysis for sediment toxicity testing utilizing Hyalella azteca 
shall be conducted at the sites specified in Table 3, if appropriate sediment (i.e. silt, 
clay) is present at the site. If appropriate sediment is not present at the designated 
water quality monitoring site, an alternative site with appropriate sediment shall be 
designated for all sediment collection and toxicity testing events. Sediment samples 
shall be collected and analyzed for toxicity twice per year, with one sample collected 
between 15 August and 15 October, and one sample collected between 1 March and 
30 April, during each year of monitoring. The Hyalella azteca sediment toxicity test 
endpoint is survival. The Executive Officer may request different sediment sample 
collection timing and frequency under a Surface Water Quality Management Plan. 
All sediment samples must be analyzed for total organic carbon (TOC) and grain 
size. Analysis for TOC is necessary to evaluate the expected magnitude of toxicity to 
the test species. Note that sediment collected for grain size analysis shall not be 
frozen. If the sample is not toxic to the test species, the additional sample volume can 
be discarded. 

E. Surface Water Data Management 
All surface water field and laboratory data (including sediment) must be submitted 
electronically to the Central Valley Water Board in the required templates. The 
Dischargers shall ensure that the most current version of the templates is being utilized. 
Required formatting and business rules for field, chemistry and toxicity data are detailed 
within the respective template instruction manuals (see below). These manuals are 
maintained in collaboration with the Central Valley Regional Data Center (CV RDC) to 
ensure comparability with the California Environmental Data Exchange Network 
(CEDEN). In addition to the use of required templates for field, chemistry, and toxicity 
data, the Dischargers shall maintain an electronic version of its approved Quality 
Assurance Project Plan (eQAPP). Detailed electronic water quality data submittal 
requirements are provided in section II.E of this MRP Order. Note that electronic copies 
(e.g. PDF) of all original field sheets, field measurement instrumentation calibration logs, 
chain of custody forms and laboratory reports must be included in the electronic data 
submittal 
Once data have been submitted to the Central Valley Water Board, it will undergo a 
series of reviews for adherence to the required formatting and business rules. The data 
will also be reviewed for the required quality control elements as detailed within the 
Dischargers’ eQAPP. The Dischargers will be notified of any changes made to the 
dataset to successfully load the data. If significant changes are found to be needed, the 
dataset will be returned to the Dischargers for revision. Once any needed review and/or 
correction of the data sets are complete, data will be uploaded by the Central Valley 
Water Board into a CV RDC CEDEN comparable database. The dataset will then 
undergo a final set of reviews to ensure completeness and then be transferred to 
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CEDEN for public access. 
A narrative describing each required template is provided below. Links to the required 
templates, instruction manuals and optional tools are available on the ILRP Electronic 
Water Quality Monitoring Data Submission Resources webpage 
<www.waterboards.ca.gov/centralvalley/water_issues/irrigated_lands/electronic_data_s
ubmission/>. 
Field Data Template (Required) 
The Dischargers shall input all site visit information and field measurement results into 
the field data template, which is an Excel workbook. Site visit information (Location and 
Habitat) must be recorded for any site visit conducted to comply with the requirements 
in this Order, including events when a site is dry. The field data template contains three 
required worksheets (Locations, FieldResults, HabitatResults) and four optional 
worksheets (Stations, FundingCode, GroupCode and Personnel). An instruction manual 
for the template is available on the ILRP Electronic Data Submission webpage. 
Chemistry Data Template (Required) 
The Dischargers shall input all chemistry analysis and associated quality control 
information into the chemistry data template, which is an Excel workbook. The 
chemistry data template contains two required worksheets: Results and LabBatch. An 
instruction manual for the template is available on the ILRP Electronic Data Submission 
webpage. 
Toxicity Data Template (Required) 
The Dischargers shall input all toxicity analysis and associated quality control 
information, with the exception of reference toxicity analyses, into the toxicity data 
template, which is an Excel workbook. The toxicity data template contains three 
required worksheets: Results, Summary, and ToxBatch. An instruction manual for the 
template is available on the ILRP Electronic Data Submission webpage. 
Electronic Quality Assurance Program Plan (eQAPP) (Required) 
The eQAPP is an Excel workbook containing a worksheet of the quality control 
requirements for each analyte and method as detailed in the most current version of the 
Dischargers’ approved QAPP. The eQAPP workbook will also include additional 
worksheets containing references for applicable codes, CEDEN retrieval information, 
and other project specific information. The Dischargers shall be responsible for updating 
the Quality Control worksheet to the most current approved QAPP. Each analyte, 
method, extraction, units, recovery limits, QA sample requirement, etc. is included in 
this document using the appropriate codes required for the CEDEN comparable 
database. This information should be used to conduct a quality control review before 
submission. Data that does not meet the project quality assurance acceptance 
requirements must be flagged accordingly and include applicable comments. 
The Central Valley Water Board and CV RDC have also developed several optional 
tools to assist the Dischargers. Links to these tools, unless otherwise noted, are 
available on the ILRP Electronic Data Submission webpage. 
Field Sheet Template (Optional) 
An example of a CEDEN comparable field sheet can be found on the ILRP webpage. 
This field sheet was designed to match the entry user interface within the CEDEN 

http://www.waterboards.ca.gov/centralvalley/water_issues/irrigated_lands/electronic_data_submission/
http://www.waterboards.ca.gov/centralvalley/water_issues/irrigated_lands/electronic_data_submission/
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comparable database to allow for easier data entry of all sample collection information. 
CV RDC Field Entry Shell Database (Optional) 
The CV RDC Field Entry Shell Database is a copy of the CV RDC database 
infrastructure that provides a user interface for site visit and field measurements data 
entry only. The shell database may be used by those who prefer to enter field data 
through a user interface rather than directly into the required Excel template. The 
database provides an export function that can populate the required CV RDC field data 
template with the data entered. The populated template is then required to be submitted 
to the Central Valley Water Board. The shell database may not be used for entry of 
chemistry or toxicity data. A custom field entry shell database may be obtained by 
contacting the CV RDC <mlj-llc.com/contact.html>. 
Format Quick Guide (Optional Tool) 
The Format Quick Guide is a guidance document developed to aid the Dischargers with 
data entry and can be used as a reference tool for commonly used codes necessary for 
populating the required data entry templates. The Central Valley Water Board will 
provide this document, and updates to it, upon request. 
EDD Checklist with example Pivots (Optional Tool) 
The electronic data deliverable (EDD) checklist provides for a structured method for 
reviewing data deliverables from data entry staff or laboratories before loading. Example 
pivot tables are provided to assist with the review of the data. Documentation on how to 
use the checklist and associated pivot tables is available on the ILRP Electronic Data 
Submission webpage. 
Online Data Checker (Optional Tool) 
An online data checker was developed to automate the checking of the datasets against 
many of the format requirements and business rules associated with CEDEN 
comparable data. The data checker can be accessed through the ILRP Electronic Data 
Submission webpage. Please note that data submission will not be accepted through 
this tool; however, the checker can still be used to check data for formatting and 
business rule compliance. 

III. Reporting Requirements 
Reports and notices shall be submitted in accordance with section VI of the Order, 
Reporting Provisions. 

A. Semi-annual Submittals of Surface Water Monitoring Results 
Every six months, the Dischargers shall submit the previous six months surface water 
monitoring results in an electronic format. The schedule for these submittals is listed in 
Table 5 below. 

Table 5: Semi-annual Surface Water Monitoring Data Report Schedule 

Due Date Type Reporting Period 
31 October Semi-annual Monitoring 

Data Report 
1 January through 30 June of 
calendar year 

30 April Semi-annual Monitoring 
Data Report 

1 July through 31 December of 
previous calendar year 

http://mlj-llc.com/contact.html
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Exceptions to due dates for submittal of electronic data may be granted by the 
Executive Officer if good cause is shown. The Semi-annual Surface Water Monitoring 
Data Report shall include the following for the required reporting period: 
1. An Excel workbook containing an export of all data records uploaded and/or entered 

into the CEDEN comparable database (surface water data). The workbook shall 
contain, at a minimum, those items detailed in the most recent version of the 
Dischargers’ approved QAPP. 

2. The most current version of the Dischargers’ eQAPP. 
3. Electronic copies of all field sheets. 
4. Electronic copies of photos obtained from all surface water monitoring stations, 

clearly labeled with the CEDEN comparable station code and date. 
5. Electronic copies of all applicable laboratory analytical reports on a CD. 
6. For toxicity reports, all laboratory raw data must be included in the analytical report 

(including data for failed tests), as well as copies of all original bench sheets 
showing the results of individual replicates, such that all calculations and statistics 
can be reconstructed. The toxicity analyses data submittals must include individual 
sample results, negative control summary results, and replicate results. The 
minimum in-test water quality measurements reported must include the minimum 
and maximum measured values for specific conductivity, pH, ammonia, temperature, 
and dissolved oxygen. 

7. For chemistry data, analytical reports must include, at a minimum, the following: 
a. A lab narrative describing QC failures, 
b. Analytical problems and anomalous occurrences, 
c. Chain of custody (COCs) and sample receipt documentation, 
d. All sample results for contract and subcontract laboratories with units, RLs and 

MDLs, 
e. Sample preparation, extraction and analysis dates, and 
f. Results for all QC samples including all field and laboratory blanks, lab control 

spikes, matrix spikes, field and laboratory duplicates, and surrogate recoveries. 
Laboratory raw data such as chromatograms, spectra, summaries of initial and 
continuing calibrations, sample injection or sequence logs, prep sheets, etc., are not 
required for submittal, but must be retained by the laboratory in accordance with the 
requirements of section VII of the Order, Record-keeping Requirements. 
If any data are missing from the semi-annual report, the submittal must include a 
description of what data are missing and when they will be submitted to the Central 
Valley Water Board. If data are loaded into the CEDEN comparable database, this shall 
also be noted with the submittal. 

B. Annual Monitoring Report 
The Annual Monitoring Report shall be submitted by 30 April of each year. The report 
shall cover the monitoring periods for the previous calendar year (1 January through 31 
December). The report shall include the following components: 
1. Signed transmittal letter; 
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2. Title page; 
3. Table of contents; 
4. Executive summary; 
5. Monitoring objectives and design; 
6. Sampling site descriptions and rainfall records for the time period covered under the 

Monitoring Report; 
7. Location map(s) of sampling sites; 
8. Results of all analyses arranged in tabular form so that the required information is 

readily discernible; 
9. Discussion of data relative to water quality objectives, limitations and water quality 

management plan milestones, where applicable; 
10. Sampling and analytical methods used; 
11. Summary of Quality Assurance Evaluation results (as identified in the most recent 

version of the approved QAPP for Precision, Accuracy and Completeness); 
12. Specification of the method(s) used to obtain estimated flow at each surface water 

monitoring site during each monitoring event; 
13. Summary of exceedances of water quality objectives/trigger limits occurring during 

the reporting period. 
14. Any storm event monitoring performed during the reporting period. 
15. Actions taken to address water quality exceedances that have occurred, including 

but not limited to, revised or additional management practices implemented; 
16. Evaluation of monitoring data to identify spatial and temporal trends and patterns; 
17. Status of implemented measures to meet water quality objectives and/or limits; 
18. Status of mitigation measures specified in the EIS/EIR13 and addendum14. 
19. Conclusions and recommendations. 
Additional requirements and clarifications necessary for the above report components 
are described below. 
Report Component (1) —Signed Transmittal Letter 
A transmittal letter shall accompany each report. The transmittal letter shall be 
submitted and signed in accordance with the requirements of section VI of the Order, 
Reporting Provisions. 

13 Entrix, 2009. Grassland Bypass Project, 2010-2019, Environmental Impact Statement and 
Environmental Impact Report. Final August  2009. Concord, CA. Prepared for: U.S. Bureau 
of Reclamation, South Central California Office and Mid-Pacific Region; and San Luis & 
Delta-Mendota Water Authority, Los Banos, CA. 

14 Summers Engineering, Inc. Grassland Bypass Project Long-Term Storm Water 
Management Plan 2020-2045. Addendum to Final Environmental Impact Statement and 
Environmental Impact Report for the Grassland Bypass Project, 2010-2019. SCH No. 
2007121110. Draft. August 2019. Prepared for San Luis & Delta-Mendota Water Authority. 



Attachment B to Order R5-2019-0077  12
Grassland Bypass Project 
MRP Order R5-2019-0077

December 2019 

Report Component (7) — Location Maps 
Location map(s) showing the sampling stations within the project area must be updated 
(based on available sources of information) and included in the Annual Monitoring 
Report. An accompanying GIS shapefile or geodatabase of monitoring site information 
must include the CEDEN comparable site code and name and Global Positioning 
System (GPS) coordinates. The map(s) must contain a level of detail that ensures they 
are informative and useful. GPS coordinates must be provided as latitude and longitude 
in the decimal degree coordinate system (at a minimum of five decimal places). The 
datum must be either WGS 1984 or NAD83, and clearly identified on the map. The 
source and date of all data layers must be identified on the map(s). All data 
layers/shapefiles/geodatabases included in the map shall be submitted with the Annual 
Monitoring Report. 
Report Component (8) – Tabulated Results 
In reporting monitoring data, the Dischargers shall arrange the data in tabular form so 
that the required information is readily discernible. The data shall be summarized in 
such a manner to clearly illustrate compliance with the data collection requirements of 
the MRP. The results of any monitoring done more frequently than required at the 
locations specified in this MRP Order shall be reported to the Board in the Annual 
Monitoring Report. 
Report Component (9) — Data Discussion to Illustrate Compliance 
The report shall include a discussion of the compliance with the data collection 
requirements of the MRP. If a required component was not met, an explanation for the 
missing data must be included. Results must also be compared to water quality 
objectives and trigger limits. Discussion shall include visual observations noted on the 
field sheets regarding the sampling station (e.g., film noted on surface of water, debris 
in the channel). 
Report Component (11) — Quality Assurance Evaluation (Precision, Accuracy 
and Completeness) 
A summary of precision and accuracy results (both laboratory and field) is required in 
the report. The required data quality objectives are identified in the most recent version 
of the approved QAPP; acceptance criteria for all measurements of precision and 
accuracy must be identified. The Dischargers must review all QA/QC results to verify 
that protocols were followed and identify any results that did not meet acceptance 
criteria. A summary table or narrative description of all QA/QC results that did not meet 
objectives must be included. Additionally, the report must include a discussion of how 
the failed QA/QC results affect the validity of the reported data. The corrective actions to 
be implemented are described in the QAPP Guidelines. 
In addition to precision and accuracy, the Dischargers must also calculate and report 
completeness. Completeness includes the percentage of all quality control results that 
meet acceptance criteria, as well as a determination of project completeness. The 
Dischargers may ask the laboratory to provide assistance with evaluation of their 
QA/QC data, provided that the Dischargers prepare the summary table or narrative 
description of the results for the Annual Monitoring Report. 
Report Component (13) — Summary of Exceedances 
A summary of the exceedances of water quality objectives or triggers that have 
occurred during the monitoring period is required in the Annual Monitoring Report. 
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Report Component (14) – Storm Event Monitoring 
The Dischargers shall report if any stormwater from the GDA is discharged into the 
wetlands water supply channels and the monitoring performed for the event. 
Report Component (16) — Evaluation of Monitoring Data 
The Dischargers must evaluate the monitoring data in the Annual Monitoring Report in 
order to identify potential trends and patterns in surface quality that may be associated 
with waste discharge from irrigated lands. As part of this evaluation, the Dischargers 
must analyze all readily available monitoring data, including monitoring data collected 
by the Westside San Joaquin River Watershed Coalition under Order R5-2014-0002 (as 
revised)15 (e.g., Mud Slough [north] upstream of the San Luis Drain, site C, and two 
wetland channel locations, sites L3 and M3, on the San Luis Canal and Santa Fe Canal) 
that meet program quality assurance requirements to determine deficiencies in 
monitoring for discharges from the Grassland Bypass Project and whether additional 
sampling locations are needed. If deficiencies are identified, the Dischargers must 
propose a schedule for additional monitoring or source studies. Where this monitoring is 
being conducted by other projects, the sites, constituents, sampling schedule, and data 
location may be reported rather than duplicating the effort. Upon notification from the 
Executive Officer, the Dischargers must monitor any parameter in a watershed that 
lacks sufficient monitoring data (i.e., a data gap should be filled to assess irrigated 
agriculture’s effects on water quality). 
The Dischargers should incorporate pesticide use information, as needed, to assist in its 
data evaluation. Wherever possible, the Dischargers should utilize tables or graphs that 
illustrate and summarize the data evaluation. 
Report Component (17) – Status of Implemented Measures 
As part of the Annual Monitoring Report, the Dischargers shall report on the 
implemented measures (control or treatment) specified in the EIS/EIR16 and 
addendum17, and update the activities and measures implemented for the year to meet 
water quality objectives and/or limits. The update shall include an evaluation of the 
effectiveness of the control or treatment measures implemented. Any milestones set in 
the Drainage Management Plan (which can be incorporated in this component of the 
Annual Monitoring Report) shall be identified and the status reported. 
Report Component (18) – Status of Mitigation Measures 
The Dischargers shall report on the status of the mitigation measures that are specified 

15 Central Valley Water Board. 2014. Order R5-2014-0002 Waste Discharge Requirements 
General Order for Growers within the Western San Joaquin River Watershed that are 
Members of a Third-party Group. Adopted 9 January 2014 (as revised). 

16 Entrix, 2009. Grassland Bypass Project, 2010-2019, Environmental Impact Statement and 
Environmental Impact Report. Final August  2009. Concord, CA. Prepared for: U.S. Bureau 
of Reclamation, South Central California Office and Mid-Pacific Region; and San Luis & 
Delta-Mendota Water Authority, Los Banos, CA 

17 Summers Engineering, Inc. 2019. Grassland Bypass Project Long-Term Storm Water 
Management Plan 2020-2045. Addendum to Final Environmental Impact Statement and 
Environmental Impact Report for the Grassland Bypass Project, 2010-2019. SCH No. 
2007121110. Draft. August 2019. Prepared for San Luis & Delta-Mendota Water Authority. 
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in the EIS/EIR18 and addendum19. Electronic copies of photos obtained to document the 
implementation of mitigation measures (e.g., short-term storage basins) shall also be 
provided. 

C. Surface Water Exceedance Reports 
The Dischargers shall provide surface water exceedance reports if monitoring results 
show exceedances of adopted numeric water quality objectives or trigger limits, which 
are based on interpretations of narrative water quality objectives or other limitations 
established in this Order. For each surface water quality objective exceeded at a 
receiving water monitoring location, the Dischargers shall submit an Exceedance Report 
to the Central Valley Water Board. The estimated flow at the monitoring location must 
be submitted in addition to the exceedance report but do not need to be submitted more 
than once. The Dischargers shall evaluate all of its monitoring data and determine 
exceedances no later than five (5) business days after receiving the laboratory 
analytical reports for an event. Upon determining an exceedance, the Dischargers shall 
send the Exceedance Report by email to the designated Central Valley Water Board 
staff contact by the next business day. The Exceedance Report shall describe the 
exceedance, the follow-up monitoring, and analysis or other actions the Dischargers 
may take to address the exceedance. Upon request, the Dischargers shall also notify 
the agricultural commissioner of the county in which the exceedance occurred and/or 
the director of the Department of Pesticide Regulation. 

D. Drainage Management Plan 
By 6 December 2020, the Dischargers shall submit a Drainage Management Plan 
(DMP). The Long Term Drainage Management Plan previously developed, including the 
previous annual updates made to it, shall continue to apply until the DMP is approved 
by the Executive Officer. The DMP shall address how the Dischargers propose to meet 
water quality objectives and specify control or treatment measures to manage 
constituent loads (e.g., boron, molybdenum, salt, and selenium). The plan shall contain 
the following information: 

1. The specific control or treatment methods that will be implemented to comply 
with the water quality control program for subsurface drainage discharges from 
the Grassland Watershed as contained in the Basin Plan. The DMP shall present 
the on-farm and district level activities the Dischargers will implement to achieve 
water quality objectives. Provide a time schedule for implementation. 

2. An indication of the relative importance of the various control or treatment 
measures, describe and list them in the order of significance with respect to the 
extent to which each is expected to reduce selenium discharges. 

3. Operation and maintenance procedures for specific control or treatment methods 
(e.g., remote shut-off system for tile sumps, routing of stormwater to short-term 
storage basins). 

18 Entrix, 2009. 
19 Summers Engineering, Inc. 2019. 
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4. Define and/or quantify the criteria (e.g., storm events) that will result in the 
initiation of specific control or treatment methods and/or the discharge of 
stormwater from the Grassland Bypass Project. 

5. Identification of critical milestones the control program must address. 
6. For each milestone, identify the goal of the Grassland Area Farmers and the 

critical steps that must be taken to continue operations in compliance with the 
Basin Plan and other limitations. For each critical step, indicate the proposed 
start and completion dates. 

7. Address the long-term approach for dealing with stormwater. What efforts will be 
made to reduce the threat of flooding, monitor the impacts on the project, or 
minimize the “uncontrollable” aspects of these events. 

8. In the event the program does not meet water quality objectives as specified in 
the Basin Plan, identify what options are available to achieve immediate, major 
reductions in discharges as may be required during dry years. 

9. Discuss the projected impacts of the selenium control or treatment measures on 
the discharges of boron, molybdenum, and salt. 

10. Identify any additional technically and economically feasible control measures 
that could be implemented to reduce the discharge of boron, molybdenum, or 
salt. For each control measure so identified, provide a time schedule for 
implementation. 

11. Provide information on the costs of the control or treatment measures evaluated 
for use in the control program. 

Several components of the proposed management strategy are predicated on the 
occurrence of a significant storm event. Due to the variety of conditions that may result 
from precipitation, the operation and maintenance procedures associated with the 
management approach implemented by the Drainage Management Plan should include 
discrete criteria for storm events that would result in discharge from the Grassland 
Bypass Project. 
In addition, the Dischargers must include their decision of the technical and economic 
feasibility of drainage treatment in the DMP, which was initially required for inclusion in 
the 1 January 2013 update to the Long Term Drainage Management Plan by Order No. 
5-01-234. The DMP must include a plan demonstrating how compliance with the 
prohibition and selenium water quality objective will be achieved, whether or not 
drainage treatment is determined to be feasible. 
Prior to Executive Officer approval of the DMP, the Central Valley Water Board will 
make the draft DMP available for a review and comment period. Stakeholder comments 
will be considered by Central Valley Water Board staff. Based on information provided 
by the Dischargers and after consideration of comments provided by other interested 
stakeholders, the Central Valley Water Board’s Executive Officer will either: (1) approve 
the DMP; (2) conditionally approve the DMP or (3) disapprove the DMP. Review of the 
DMP and the associated action by the Executive Officer will be based on findings as to 
whether the plan meets program requirements and goals and contains all of the 
information required for the DMP. 
By 30 April of each year, the Dischargers shall prepare and submit to the Central Valley 
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Water Board updates to the DMP. Annual updates may be submitted as an attachment 
to the Annual Monitoring Report. Annual updates to the DMP shall contain the following 
information: 

· Updates on specific control or treatment methods for selenium and/or other 
constituents (e.g., salts) that have or will be implemented to meet water quality 
objectives and goals for discharges from the Grassland Drainage Area. The DMP 
shall include on-farm and district level activities and the time schedule/update for 
implementation. 

· Identify critical milestones the control program will address. 

· If discharges to the San Luis Drain are proposed after 31 December 2045, begin 
providing updates on the status of any environmental review for compliance with 
CEQA, including the project description and methods for complying with the Basin 
Plan, starting in April 2043. 

· Any plans to deal with stormwater from outside the GDA to reduce the threat of 
flooding. 

E. Sediment Monitoring Plan 
By 30 April 2020, and every five years thereafter, the Dischargers shall submit an 
updated sediment monitoring plan for Executive Officer approval. The sediment 
monitoring plan may be submitted as part of the Annual Monitoring Report. The plan 
shall include the constituents to be analyzed in the annual sampling event and the 
schedule for sampling. At a minimum, sediment analysis shall include total selenium. 
The results of monitoring conducted under the Sediment Monitoring Plan shall be 
reported in the Annual Monitoring Report. The Dischargers previously submitted a 
sediment monitoring plan in 2016 that was approved by the Executive Officer on 15 
April 2016 for the monitoring period from 30 July 2015 through 31 December 2019. 

F. Pesticide Monitoring Plan 
A Pesticide Monitoring Plan shall be submitted for the Executive Officer’s approval 
annually according to the process identified in the Pesticides Evaluation Protocol20. The 
plan shall include the pesticides to be analyzed, the sampling location, and the 
frequency and schedule for monitoring. The plan shall include an assessment of 
available monitoring and application data, and justification for the pesticide to be 
monitored. 

IV. Water Quality Triggers for Development of Management Plans 
This Order requires that the Dischargers comply with all adopted water quality objectives 
and established federal water quality criteria applicable to their discharges. The Water 
Quality Control Plan for the Sacramento River and San Joaquin River Basins (Basin 
Plan) contains numeric and narrative water quality objectives applicable to surface water 
and groundwater within the Order’s watershed area. USEPA’s 1993 National Toxics Rule 
(NTR) and 2000 California Toxics Rule (CTR) contain water quality criteria which, when 
combined with Basin Plan beneficial use designations constitute numeric water quality 
standards. Tables 6.1-6.7 of this MRP lists Basin Plan numeric water quality objectives 

20 Central Valley Water Board. 2016. Issuance of the Pesticides Evaluation Protocol and List of 
Pesticides. Issued on 29 November 2016. 
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and NTR/CTR criteria for constituents of concern that may be discharged. 
Tables 6.1-6.7 do not include water quality criteria that may be used to interpret narrative 
water quality objectives, which shall be considered trigger limits. Trigger limits will be 
developed by the Central Valley Water Board staff through a process involving 
coordination with the Department of Pesticide Regulation (for pesticides) and stakeholder 
input. The trigger limits will be designed to implement narrative Basin Plan objectives and 
to protect applicable beneficial uses. The Executive Officer will make a final 
determination as to the appropriate trigger limits. 

V. Modifications to MRP 
The Dischargers may submit written requests for the removal or addition of monitoring 
sites or parameters, or to modify the monitoring schedule and frequency, for approval by 
the Executive Officer. The Dischargers shall continue monitoring pursuant to this Order 
until the Executive Officer has approved any proposed changes. 
Monitoring requirements for surface waters will be periodically reassessed to determine if 
changes should be made to better represent discharges to state waters. The monitoring 
schedule will also be reassessed so that constituents are monitored during application 
and/or release timeframes when constituents of concern are most likely to affect water 
quality. The Dischargers shall not implement any changes to this MRP unless the Central 
Valley Water Board or the Executive Officer issues a revised MRP. 

VI. Quality Assurance Project Plan 
Monitoring data collected to meet the requirements of the Order must be collected and 
analyzed in a manner that assures the quality of the data. The Dischargers must follow 
sampling and analytical procedures as specified in the Quality Assurance Project Plan 
(QAPP). 
The Dischargers must develop and/or maintain a QAPP that includes watershed and site-
specific information, project organization and responsibilities, and the quality assurance 
components in the QAPP Guidelines. Chemical, bacteriological, and bioassay analyses 
shall be conducted at a laboratory certified for such analyses by the recognized state 
agency for water quality analyses. Alternate methods21 may be used for chemical 
analyses if the laboratory has submitted the required validation package22 as specified by 
USEPA for approval by the Executive Officer. 
Attachment 1 to the MRP Order lists the analytical methods and required reporting limit 
(RL) for each method. Analytical methods shall conform to the QAPP requirements 
approved by the State Water Resources Control Board Quality Assurance Officer. 
QA/QC requirements for duplicate and spike recovery ranges, and acceptable replicate 
percent difference (RPD) for each parameter should be outlined in the QAPP. 
The Central Valley Water Board may conduct an audit of the Dischargers’ contracted 
laboratories at any time in order to evaluate compliance with the most current version of 
the QAPP Guidelines. Quality control requirements are applicable to all of the 

21 “Alternate methods” is defined as laboratory methods not EPA-approved for the constituent 
analyzed. 

22 USEPA, 1999. Protocol for EPA Approval of Alternate Test Procedures for Organic and 
Inorganic Analytes in Wastewater and Drinking Water. Office of Water, Washington, D.C. 
EPA 821-B-98-002 
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constituents listed in the QAPP Guidelines, as well as any additional constituents that are 
analyzed or measured, as described in the appropriate method. Acceptable methods for 
laboratory and field procedures as well as quantification limits are described in the QAPP 
Guidelines. 

This MRP Order becomes effective 5 December 2019 and remains in effect unless rescinded 
or revised by the Central Valley Water Board or the Executive Officer. 
I, PATRICK PULUPA, Executive Officer, do hereby certify the foregoing is a full and correct 
copy of an Order adopted by the California Regional Water Quality Control Board, Central 
Valley Region on 5 December 2019. 

Ordered by: 
PATRICK PULUPA, Executive Officer 
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Table 6.1: Basin Plan Numeric Water Quality Objectives for Boron in the San Joaquin 
River Watershed 

Note: Where more than one objective is applicable, the most stringent shall be applied. 

Constituent / 
Chemical 
Abstracts 
Service 
Registry 
Number 
(CAS) 

Basin Plan 
Water Quality 

Objective 
Source of Numeric 

Threshold 

Numeric 
Threshold 
(maximum 

unless noted 
otherwise 

Units 
Inland Surface 

Water Beneficial 
Use(s): 

Boron, total 
7440-42-8 

Chemical 
Constituents 

Basin Plan. 
San Joaquin River, 
mouth of Merced 
River to Vernalis 

(15 Mar – 15 Sep) 

2,000 µg/L Agricultural 
water uses, 

including 
irrigation supply 
& stock watering 

Boron, total 
7440-42-8 

Chemical 
Constituents 

Basin Plan. San Joaquin River, 
mouth of Merced River to 

Vernalis 
(15 Mar – 15 Sep) 

800 
(monthly 
mean) 

µg/L Agricultural water 
uses, including 

irrigation supply & 
stock watering 

Boron, total 
7440-42-8 

Chemical 
Constituents 

Basin Plan. 
San Joaquin River, 
mouth of Merced 
River to Vernalis 

(16 Sep – 14 Mar) 

2,600 µg/L Agricultural water 
uses, including 

irrigation supply & 
stock watering 

Boron, total 
7440-42-8 

Chemical 
Constituents 

Basin Plan. San Joaquin River, 
mouth of Merced River to 

Vernalis 
(16 Sep – 14 Mar) 

1,000 
(monthly 
mean) 

µg/L Agricultural water 
uses, including 

irrigation supply & 
stock watering 

Boron, total 
7440-42-8 

Chemical 
Constituents 

Basin Plan. 
San Joaquin River, 
mouth of Merced 
River to Vernalis 
(critical year; see 

Basin Plan for 
definition) 

1,300 
(monthly 
mean) 

µg/L Agricultural water 
uses, including 

irrigation supply & 
stock watering 

Boron, total 
7440-42-8 

Chemical 
Constituents 

Basin Plan. 
San Joaquin River 
from Sack Dam to 
mouth of Merced 

River 

5,800 µg/L Agricultural water 
uses, including 

irrigation supply & 
stock watering 

Boron, total 
7440-42-8 

Chemical 
Constituents 

Basin Plan. San Joaquin River 
from Sack Dam to mouth of 

Merced River 
2,000 

(monthly 
mean) 

µg/L Agricultural water 
uses, including 

irrigation supply & 
stock watering 

Table 6.1, Acronyms & Abbreviation Notes: 
µg/L microgram per liter 
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Table 6.2: Basin Plan Numeric Water Quality Objectives for Molybdenum in the San 
Joaquin River Watershed 

Note: Where more than one objective is applicable, the most stringent shall be applied. 

Constituent / 
Chemical 
Abstracts 
Service 
Registry 
Number 
(CAS) 

Basin Plan 
Water Quality 

Objective 
Source of Numeric 

Threshold 

Numeric 
Threshold 
(maximum 

unless noted 
otherwise 

Units 
Inland Surface 

Water Beneficial 
Use(s): 

Molybdenum, 
total 

7439-98-7 

Chemical 
Constituents 

Basin Plan. 
San Joaquin River, 
mouth of Merced 
River to Vernalis 

15 µg/L Agricultural 
water uses, 

including 
irrigation supply 
& stock watering 

Molybdenum, 
total 

7439-98-7 

Chemical 
Constituents 

Basin Plan. San Joaquin River, 
mouth of Merced River to 

Vernalis 
10 

(monthly 
mean) 

µg/L Agricultural water uses, 
including irrigation 

supply & stock watering 

Molybdenum, 
total 

7439-98-7 

Chemical 
Constituents 

Basin Plan. 
San Joaquin River, 

Sack Dam to mouth of 
Merced River, Mud 

Slough (north) 

50 µg/L Agricultural water uses, 
including irrigation 

supply & stock watering 

Molybdenum, 
total 

7439-98-7 

Chemical 
Constituents 

Basin Plan. San Joaquin River, 
Sack Dam to mouth of Merced 

River, Mud Slough (north) 
19 

(monthly 
mean) 

µg/L Agricultural water uses, 
including irrigation 

supply & stock watering 

Table 6.2, Acronyms & Abbreviation Notes: 
µg/L microgram per liter 

Table 6.3: Basin Plan Numeric Water Quality Objectives for Selenium in the San 
Joaquin River Watershed 

Note: Where more than one objective is applicable, the most stringent shall be applied. 

Constituent / 
Chemical 
Abstracts 
Service 
Registry 
Number 
(CAS) 

Basin Plan 
Water Quality 

Objective 
Source of Numeric 

Threshold 

Numeric 
Threshold 
(maximum 

unless noted 
otherwise 

Units 
Inland Surface 

Water Beneficial 
Use(s): 

Selenium, 
total 

7782-49-2 

Chemical 
Constituents 

Basin Plan. 
San Joaquin River, 
mouth of Merced 
River to Vernalis 

12 µg/L Not Applicable 

Selenium, total 
7782-49-2 

Chemical 
Constituents 

Basin Plan, San Joaquin River, 
mouth of Merced River to 

Vernalis 
5 

(4-day 
average) 

µg/L Not Applicable 
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Selenium, 
total 

7782-49-2 

Chemical 
Constituents 

Basin Plan. 
Mud Slough (north), 
San Joaquin River 

from the Mud Slough 
confluence to the 

Merced River 
(performance goal by 
31 December 2015) 

15 
(monthly 
mean) 

µg/L Not Applicable 

Selenium, 
total 

7782-49-2 

Chemical 
Constituents 

Basin Plan. 
Mud Slough (north), 
San Joaquin River 

from the Mud Slough 
confluence to the 

Merced River 
(performance goal by 
31 December 2019) 

5 
(4-day 

average) 

µg/L Not Applicable 

Selenium, 
total 

7782-49-2 

Chemical 
Constituents 

Basin Plan. 
Mud Slough (north), 
San Joaquin River 

from the Mud Slough 
confluence to the 

Merced River 

20 µg/L Not Applicable 

Selenium, total 
7782-49-2 

Chemical 
Constituents 

Basin Plan. Mud Slough (north), 
San Joaquin River from the Mud 
Slough confluence to the Merced 

River 

5 
(4-day 

average) 

µg/L Not Applicable 

Selenium, 
total 

7782-49-2 

Chemical 
Constituents 

California Primary 
MCL 

50 µg/L MUN-MCL 

Selenium, 
total 

7782-49-2 

Toxicity National Toxics Rule 
(USEPA) 

5 
(4-day 

average) 

µg/L Aquatic Life & 
Consumption 

Table 6.3, Acronyms & Abbreviation Notes: 
MCL Maximum Contaminant Level
µg/L microgram per liter
MUN-MCL Municipal or domestic supply with default selection of drinking 

water MCL when available
Aquatic Life & 
Consumption

Aquatic life and consumption of aquatic resources
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Table 6.4: Basin Plan Numeric Water Quality Objectives for Pesticides in the San 
Joaquin River Watershed 

Note: Where more than one objective is applicable, the most stringent shall be applied. 

Constituent / 
Chemical 
Abstracts 
Service 
Registry 
Number 
(CAS) 

Basin Plan 
Water Quality 

Objective 
Source of Numeric 

Threshold 

Numeric 
Threshold 
(maximum 

unless noted 
otherwise 

Units 
Inland Surface 

Water Beneficial 
Use(s): 

Chlorpyrifos 
2921-88-2 

Pesticides Basin Plan. 
San Joaquin River 

from Mendota Dam to 
Vernalis 

0.025 
(1-hour 

average) 

µg/L Aquatic Life & 
Consumption 

Chlorpyrifos 
2921-88-2 

Pesticides Basin Plan. 
San Joaquin River from 

Mendota Dam to Vernalis 

0.015 
(4-day 

average) 

µg/L Aquatic Life & 
Consumption 

Diazinon 
50-29-3 

Pesticides Basin Plan. 
San Joaquin River from 

Mendota Dam to Vernalis 

0.16 
(1-hour 

average) 

µg/L Aquatic Life & 
Consumption 

Diazinon 
50-29-3 

Pesticides Basin Plan. 
San Joaquin River from 

Mendota Dam to Vernalis 

0.10 
(4-day 

average) 

µg/L Aquatic Life & 
Consumption 

Simazine 
122-34-9 

Chemical 
Constituents 

California Primary 
MCL 

4 µg/L MUN-MCL; 
MUN-Toxicity 

Table 6.4, Acronyms & Abbreviation Notes: 
MCL Maximum Contaminant Level
µg/L microgram per liter
Aquatic Life & 
Consumption

Aquatic life and consumption of aquatic resources

MUN-MCL Municipal or domestic supply with default selection of drinking 
water MCL when available

MUN-Toxicity Municipal or domestic supply with consideration of human toxicity 
thresholds that are more stringent than drinking water MCL
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Table 6.5: Basin Plan Numeric Water Quality Objectives for Nitrate in the San 
Joaquin River Watershed 

Note: Where more than one objective is applicable, the most stringent shall be applied. 

Constituent / 
Chemical 
Abstracts 
Service 
Registry 
Number 
(CAS) 

Basin Plan 
Water Quality 

Objective 
Source of Numeric 

Threshold 

Numeric 
Threshold 
(maximum 

unless noted 
otherwise 

Units 
Inland Surface 

Water Beneficial 
Use(s): 

Nitrate 
(as nitrogen) 
14797-55-8 

Chemical 
Constituents 

California Primary 
MCL 

10 mg/L MUN-MCL; 
MUN-Toxicity 

Table 6.5, Acronyms & Abbreviation Notes: 
MCL Maximum Contaminant Level
mg/L milligram per liter
MUN-MCL Municipal or domestic supply with default selection of drinking 

water MCL when available
MUN-Toxicity Municipal or domestic supply with consideration of human toxicity 

thresholds that are more stringent than drinking water MCL

Table 6.6: Basin Plan Numeric Water Quality Objectives for General Physical 
Parameters in the San Joaquin River Watershed 

Note: Where more than one objective is applicable, the most stringent shall be applied. 

Constituent / 
Chemical 
Abstracts 
Service 
Registry 
Number 
(CAS) 

Basin Plan 
Water Quality 

Objective 
Source of Numeric 

Threshold 

Numeric 
Threshold 
(maximum 

unless noted 
otherwise 

Units 
Inland Surface 

Water Beneficial 
Use(s): 

Conductivity 
at 25 degrees 

Celsius 
(electrical 

conductivity) 

Salinity Basin Plan. 
San Joaquin River, 

Friant Dam to 
Mendota Pool 

150 µmho
s/cm 

Not Applicable 

Conductivity at 25 
degrees Celsius 

(electrical 
conductivity) 

Salinity California Secondary 
MCL 

900-1600 µmho
s/cm 

MUN-MCL; 
MUN-Toxicity 

Dissolved 
Oxygen, 
minimum 
7782-44-7 

Dissolved 
Oxygen 

Basin Plan. 
Merced River, from 

Cressy to New 
Exchequer Dam, all 

year 

8.0 mg/L Aquatic Life & 
Consumption 
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Dissolved 
Oxygen, 
minimum 
7782-44-7 

Dissolved 
Oxygen 

Basin Plan. 
Tuolumne River, 
Waterford to La 

Grange 
(15 Oct – 15 Jun) 

8.0 mg/L Aquatic Life & 
Consumption 

Dissolved 
Oxygen, minimum 

7782-44-7 

Dissolved 
Oxygen 

Basin Plan. 
Waters designated 

WARM 

5.0 mg/L Aquatic Life & 
Consumption 

Dissolved 
Oxygen, minimum 

7782-44-7 

Dissolved 
Oxygen 

Basin Plan. 
Waters designated 

COLD and/or SPWN 

7.0 mg/L Aquatic Life & 
Consumption 

pH, 
minimum 

pH Basin Plan 6.5 units MUN-MCL; 
MUN-Toxicity 

pH, 
maximum 

pH Basin Plan 8.5 units MUN-MCL; 
MUN-Toxicity 

Temperature Temperature Basin Plan Variable 
(see table 
footnote A) 

Not 
Applic
able 

Not Applicable 

Total 
Dissolved 

Solids (TDS) 

Chemical 
Constituents 

California Secondary 
MCL, recommended 

level 

500 – 1,000 mg/L MUN-MCL; 
MUN-Toxicity 

Turbidity Turbidity Basin Plan. 
Where natural 

turbidity is less than 1 
NTU 

2 NTU Not Applicable 

Turbidity Turbidity Where natural 
turbidity is between 1 

and 5 NTUs, 
increases shall not 

exceed 1 NTU. 

Variable; 
2 - 6 

NTU Not Applicable 

Turbidity Turbidity Where natural 
turbidity is between 5 

and 50 NTUs, 
increases shall not 

exceed 20%. 

Variable; 
6 – 70 

NTU Not Applicable 

Turbidity Not 
Applicable 

Where natural 
turbidity is between 50 

and 100 NTUs, 
increases shall not 
exceed 10 NTU. 

Variable; 
60 – 110 

NTU Not Applicable 

Turbidity Where natural 
turbidity is greater 
than 100 NTUs, 

increases shall not 
exceed 10%. 

variable NTU Not Applicable 
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Table 6.6, Footnotes: 
A) The natural receiving water temperature shall not be altered unless it can be 

demonstrated to the satisfaction of the Water Board that such alteration does not 
adversely affect beneficial uses. However, at no time shall the temperature of WARM 
and COLD waters be increased more than 5 degrees Fahrenheit above natural 
receiving water temperature. 

Table 6.6, Acronyms & Abbreviation Notes: 
MCL Maximum Contaminant Level
SPWN Spawning, Reproduction, and/or Early Development – uses of 

water that support high quality aquatic habitats suitable for 
reproduction and early development of fish.

NTU Nephelometric Turbidity Units
µmhos/cm micromhos per centimeter
mg/L milligram per liter
MUN-MCL Municipal or domestic supply with default selection of drinking 

water MCL when available
MUN-Toxicity Municipal or domestic supply with consideration of human 

toxicity thresholds that are more stringent than drinking water 
MCL

Aquatic Life & 
Consumption

Aquatic life and consumption of aquatic resources
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Table 6.7: Basin Plan Numeric Water Quality Objectives for Metals in the San 
Joaquin River Watershed 

Note: Where more than one objective is applicable, the most stringent shall be applied. 

Constituent / 
Chemical 
Abstracts 
Service 
Registry 
Number 
(CAS) 

Basin Plan 
Water Quality 

Objective 
Source of Numeric 

Threshold 

Numeric 
Threshold 
(maximum 

unless noted 
otherwise 

Units 
Inland Surface 

Water Beneficial 
Use(s): 

Copper, total 
7440-50-8 

Chemical 
Constituents 

California Secondary 
MCL 

1,000 µg/L MUN-MCL; 
MUN-Toxicity 

Lead, total 
7439-92-1 

Chemical 
Constituents 

California Secondary 
MCL 

15 µg/L MUN-MCL; 
MUN-Toxicity 

Zinc, total 
7440-66-6 

Chemical 
Constituents 

California Secondary 
MCL 

5,000 µg/L MUN-MCL; 
MUN-Toxicity 

Copper, 
dissolved 
7440-50-8 

Toxicity California Toxics Rule 
(USEPA) 

Variable 
(hardness 

dependent; 
generally, 
increases 

with 
hardness) 

µg/L Aquatic Life & 
Consumption 

Lead, 
dissolved 
7439-92-1 

Toxicity California Toxics Rule 
(USEPA) 

Variable (hardness 
dependent; 
generally, 

increases with 
hardness) 

µg/L Aquatic Life & 
Consumption 

Zinc, 
dissolved 
7440-66-6 

Toxicity California Toxics Rule 
(USEPA) 

Variable (hardness 
dependent; 
generally, 

increases with 
hardness) 

µg/L Aquatic Life & 
Consumption 

Table 6.7, Acronyms & Abbreviation Notes: 
MCL Maximum Contaminant Level
µg/L microgram per liter
Aquatic Life & 
Consumption

Aquatic life and consumption of aquatic resources

MUN-MCL Municipal or domestic supply with default selection of drinking 
water MCL when available

MUN-Toxicity Municipal or domestic supply with consideration of human toxicity 
thresholds that are more stringent than drinking water MCL
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Attachment 1: Analytical Methods and Reporting Limits for Water 

Parameter Method Reporting 
Limit Units 

Electrical 
conductivity EPA 9050A or EPA 120.1 100 µmhos/cm 

Total dissolved solids EPA 160.1 or SM2540C 10 mg/L 
Total organic carbon EPA 415.3 0.5 mg/L 

Nitrate as N EPA 300, EPA 300.1, EPA 351.3, EPA 
353.2 or SM4500 0.05 mg/L 

Ammonia as N (total) EPA 350 or SM4500-NH3 0.1 mg/L 
Boron EPA 200.7 or EPA 200.8 10 µg/L 

Molybdenum EPA 200.7, EPA 200.8, EPA 6010, 
EPA 6020, or EPA 3015A 1 µg/L 

Selenium (total) PA 200.7, EPA 200.8, and EPA 6010B 2.0 µg/L 
Selenastrum 
capricornutum EPA-1003.0 Not 

Applicable 
Cell/mL and 
% Growth 

Pimephales 
promelas EPA 2000.0 Not 

Applicable 
% Survival and 
Reproduction 

Daphnia magna EPA 2021.0 Not 
Applicable % Survival 

Attachment 2: Analytical Methods and Reporting Limits for Sediment 

Parameter Method Reporting 
Limit Units 

Hyalella azteca EPA 100.1 Not 
Applicable % Survival 

Total organic carbon EPA 415.1, EPA 9060, 200 mg/kg 

Grain size ASTM D-422, EPA 1995, and USACE 
1918 1 % sand, $ silt,  

% clay, % gravel 

Method Note for Attachment 1 & 2: The list shows approved USEPA methods, but modified 
or alternate methods (e.g., USGS lab method) may be used as long as the EPA requirements 
for the use of modified23 or alternate test procedures24 are met. 

23 Letter from Richard Reding, USEPA, dated 20 November 2007 titled “Flexibility to Modify 
CWA Methods” provides guidance on allowed modifications to EPA methods. 

24 Protocol for EPA Approval of Alternate Test Procedures for Organic and Inorganic Analytes 
in Wastewater and Drinking Water. March 1999: EPA 821-B-96-002. This document lists 
the requirements for method validation. 
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MRP-1: MANAGEMENT PLAN REQUIREMENTS FOR SURFACE WATER 
I. Management Plan Development and Required Components 

This appendix describes requirements for the development of surface water quality 
management plans (SQMPs) under Waste Discharge Requirements for the Grassland 
Bypass Project for the San Luis & Delta-Mendota Authority and the U.S. Bureau of 
Reclamation (Dischargers) in Order R5-2019-0077 (hereafter “Order”). When a SQMP has 
been triggered, the Dischargers shall ascertain the potential source(s) of the water quality 
exceedance(s) and determine appropriate actions that may be implemented to mitigate the 
exceedance. 
The Discharger shall submit the SQMP to the Central Valley Water Board within a sixty (60) 
day period that begins the first business day after the Discharger’s receipt of the field or 
laboratory results that report the triggering exceedance. The Central Valley Water Board 
will post the proposed SQMP for public review and comment as stated in section II.a below. 
The SQMP shall contain the required elements presented and discussed in the following 
sections. The Dischargers may develop one management plan to cover all areas where 
plans have been triggered rather than developing separate management plans for each 
management area where plans have been triggered. The Dischargers will maintain the 
overarching plan as new information is collected, potentially triggering additional 
management areas and completion of other management plans. 
If multiple constituents of concern (COCs) are to be included in a single management plan, 
a discussion of the prioritization process and proposed schedule shall be included in the 
plan. 
If a number of management plans are triggered, the Dischargers shall submit a 
prioritization list to the Central Valley Water Board Executive Officer. This list may prioritize 
the order of management plan development based on, for example, 1) the potential to harm 
public health; 2) the beneficial use affected; and/or 3) the likelihood of meeting water quality 
objectives by implementing specific activities. The Executive Officer may approve or require 
changes be made to the management plan priority list. The Dischargers shall implement 
the prioritization schedule approved by the Executive Officer. 
A. Introduction and Background 

The introduction portion of the management plan shall include a discussion of the COCs 
that are the subject of the plan and the water quality objective(s) or trigger(s) requiring 
preparation of the SQMP. The introduction shall also include an identification (both 
narrative and in map form) of the boundaries (geographic and surface water basin[s] or 
portion of a basin) to be covered by the SQMP including how the boundaries were 
delineated. 

B. Physical Setting and Information 
The SQMP needs to provide a discussion of the physical conditions that affect surface 
water in the management plan area and the associated existing data. At a minimum, the 
discussion needs to include the following: 

a) Land use maps which identify the crops being grown in the watershed. Map(s) 
must be in electronic format using standard geographic information system 
software (ArcGIS shapefiles). 
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b) Identification of the potential sources of the COCs for which the management plan 
is being developed. If the potential sources are not known, a study may be 
designed and implemented to determine the source(s). Requirements for source 
identification studies are given in section I.G below. In the alternative, instead of 
conducting a source identification study, the Dischargers may develop a 
management plan for the COCs that meets the management plan requirements as 
specified in this appendix. 

c) A summary, discussion, and compilation of available surface water quality data (as 
applicable) for the parameters addressed by the management plan. Available data 
from existing water quality programs may be used, including but not limited to: 
Surface Water Ambient Monitoring Program (SWAMP), United States Geological 
Survey (USGS), California Department of Public Health (DPH), California 
Department of Pesticide Regulation (DPR), California Department of Water 
Resources (DWR), and local surface water management programs. 

C. Management Plan Strategy 
This section provides a discussion of the strategy to be used in the implementation of 
the SQMP and should at a minimum, include the following elements: 

1. A description of the approach to be utilized by the SQMP (e.g., multiple COCs 
addressed in a scheduled priority fashion, multiple areas covered by the plan with a 
single area chosen for initial study, or all areas addressed simultaneously [area 
wide]). 

2. The plan must include actions to meet the following goals and objectives: 
a) Compliance with the Order’s receiving water limitations (section III of the 

Order). 
b) Educate growers about the sources of the water quality exceedances in order 

to promote prevention, protection, and remediation efforts that can maintain 
and improve water quality. 

c) Identify and implement activities to reduce loading of COCs, thereby improving 
water quality. 

3. Identify the duties and responsibilities of the individuals or groups implementing the 
SQMP. This section should include: 
a) Identification of key individuals involved in major aspects of the project (e.g., 

project lead, data manager, sample collection lead, lead for stakeholder 
involvement, quality assurance manager). 

b) Discussion of each individual’s responsibilities. 
c) An organizational chart with identified lines of authority. 

4. Strategies to implement the management plan tasks. This element must: 
a) Identify the entities or agencies that will be contacted to obtain data and 

assistance. 
b) Identify activities that may be used to control sources of COCs from subsurface 

agricultural drainage that are 1) technically feasible; 2) economically feasible; 
3) proven to be effective at protecting water quality, and 4) will comply with 
sections II.A, B and C of the Order. The task shall include an estimate of 
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implemented activity effectiveness or any known limitations on the 
effectiveness of the activity. 

c) Identify outreach that will be used to disseminate information to the Grassland 
Area Farmers. This discussion shall include: the strategy for informing growers 
of the water quality problems that need to be addressed, and a description of 
how the effectiveness of the outreach efforts will be evaluated. The 
Dischargers may conduct outreach efforts or work with the assistance of the 
County Agricultural Commissioners, U.C. Cooperative Extension, Natural 
Resources Conservation Service, Resource Conservation District, California 
Department of Food and Agriculture, or other appropriate groups or agencies. 

d) Include a specific schedule and milestones for the implementation of activities 
and tasks outlined in the SQMP. The schedule must  include the following 
items: time estimated to identify activities necessary to meet the Order’s 
surface receiving water limitations (section II of the Order) and a timetable for 
implementation of identified activities (e.g., at least 75% of growers identified in 
management plan area have attended meetings in first year of outreach 
implementation). 

e) Establish measurable performance goals that are aligned with the elements of 
the management plan strategy. Performance goals include specific targets that 
identify the expected progress towards meeting a desired outcome. 

D. Monitoring Design 
The monitoring system must be designed to measure effectiveness at achieving the 
goals and objectives of the SQMP and capable of determining whether activities 
implemented in response to the management plan are effective and can comply with the 
terms of the Order. 
Field studies may be used to approximate the contribution of the Dischargers to the COC. 
Where the Dischargers determine that field studies are appropriate or the Executive 
Officer requires a technical report under CWC 13267 for a field study, the Dischargers 
must identify a reasonable number and variety of field study sites that are representative 
of the crop type being evaluated. 
The strategy to be used in the development and implementation of the monitoring 
methods for surface water should address the general requirements and, at a minimum, 
include the following elements: 

a) The location(s) of the monitoring site and schedule (including frequencies) for 
monitoring should be chosen to be representative of the COC discharge. 

b) Surface water monitoring data must be submitted electronically per the 
requirements given in section II.E of the MRP. 

E. Data Evaluation 
Methods to be used to evaluate the data generated by the SQMP monitoring and to 
evaluate the effectiveness of the implemented activities must be described. The 
discussion should include at a minimum, the following: 

1. Methods to be utilized to perform data analysis (graphical, statistics, modeling, 
index computation, or some combination thereof). 
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2. Identify the information necessary to quantify program effectiveness going forward, 
including the tracking of implemented activities to meet water quality objectives or 
limitations. The approach for determining the effectiveness must be described. 
Acceptable approaches include field studies of implemented activities at 
representative sites and modeling or assessment to associate the degree of 
implementation to changes in water quality. The process for tracking 
implementation must also be described. The process must include a description of 
how the information will be collected, the type of information being collected, how 
the information will be verified, and how the information will be reported. 

F. Records and Reporting 
By 30 April of each year, the Dischargers must prepare a Management Plan Progress 
Report that summarizes the progress in implementing management plans. The 
Management Plan Progress Report must summarize the progress for the calendar year.  

The Management Plan Progress Report shall include the following components: 
1. Title page 
2. Table of contents 
3. Executive Summary 
4. Location map(s) and a brief summary of management plans covered by the report 
5. Updated table that tallies all exceedances for the management plans 
6. A list of new management plans triggered since the previous report 
7. Status update on preparation of new management plans 
8. A summary and assessment of management plan monitoring data collected during 

the reporting period 
9. A summary of management plan grower outreach conducted 
10. Results from evaluation of implemented activity effectiveness 
11. An evaluation of progress in meeting performance goals and schedules 
12. Any recommendations for changes to the management plan 

G. Source Identification Study Requirements 
Should the Dischargers conduct a Source Identification Study to comply with this Order, 
the Dischargers must first receive approval from the Executive Officer. Once approved, 
the Discharger may proceed with its study. 
The minimum components for a source identification study are: 

1. An evaluation of the potential sources. 
2. Continued monitoring at the management plan site/area and increased monitoring 

if appropriate. 
3. An assessment of the potential pathways through which the constituents of 

concern can occur. 
4. A schedule for conducting the study. 

Specific field studies (including edge-of field studies) may be required to approximate 
the contribution of the Dischargers to the water quality exceedance. At a minimum, the 
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Dischargers must evaluate the feasibility of field studies as part of their source 
identification study proposal. Where field studies are deemed appropriate, the 
Dischargers should identify a reasonable number and variety of field study sites that are 
representative of the particular activity being evaluated. If field studies are not proposed, 
the Dischargers must demonstrate how the alternative source identification method will 
produce data or information that will enable the determination of contributions from the 
Dischargers to the water quality problem. 
If an approved study shows that the Dischargers are not a source, then the Dischargers 
can request the Executive Officer to approve completion of the associated management 
plan. Where the Dischargers are identified as a source, a full management plan shall be 
prepared and implemented. 

II. Approval and Review of the Management Plan 
The following discussion describes the review and approval process for draft management 
plans submitted to the Executive Officer for approval. Any proposed changes to the 
management plan must be approved by the Executive Officer prior to implementation. 
a) Water quality management plan approval – Prior to Executive Officer approval of any 

management plan, the Central Valley Water Board will post the draft management plan 
on its website for a review and comment period. Stakeholder comments will be 
considered by Central Valley Water Board staff. Based on information provided by the 
Dischargers and after consideration of comments provided by other interested 
stakeholders, the Central Valley Water Board’s Executive Officer will either: (1) approve 
the management plan; (2) conditionally approve the management plan or (3) disapprove 
the management plan. Review of the management plan and the associated action by 
the Executive Officer will be based on findings as to whether the plan meets program 
requirements and goals and contains all of the information required for a management 
plan. 

b) Periodic review of water quality management plans – At least once every five years, the 
Central Valley Water Board intends to review available data to determine whether the 
approved management plan is resulting in water quality improvements. Central Valley 
Water Board staff will meet with the Dischargers and other interested parties to evaluate 
the sufficiency of management plans. Based on input from all parties, the Executive 
Officer will determine whether and how the management plan should be updated based 
on new information and progress in achieving compliance with the Order’s receiving 
water limitations, as applicable (see section III of the Order). The Executive Officer also 
may require revision of the management plan based on available information indicating 
that the Dischargers are not in compliance with surface receiving water limitations (as 
applicable) of the Order. The Executive Officer may also require revision to the 
management plan if available information indicates that degradation of surface water 
calls for the inclusion of additional areas, COCs, or additional activities in the 
management plan. During this review, the Executive Officer will make one of the 
findings described below: 
1. Adequate progress – The Executive Officer will make a determination of adequate 

progress in implementing the plan if water quality improvement milestones and 
compliance time schedules have been met or the receiving water limitations of the 
Order are met. 
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2. Inadequate progress – The Executive Officer will make a determination of 
inadequate progress in implementing the plan if the Order’s receiving water 
limitations are not being met; and water quality improvement milestones and 
compliance time schedules in the approved management plan have not been met. 

The actions taken by the Executive Officer upon a determination of inadequate progress 
include, but are not limited to one or more of the following for the area in which inadequate 
progress has been made: 

· Field monitoring studies – The Dischargers may be required to develop and 
implement a field monitoring study plan to characterize the discharge of the COCs 
and evaluate the pollutant reduction efficacy of implemented activities to reduce the 
COCs. Based on the study and evaluation, the Executive Officer may require the 
management plan to be revised to include additional activities to achieve compliance 
with the Order’s receiving water limitations. 

· Independent, on-site verification of implemented activities and evaluation of their 
adequacy. 

III. Management Plan Completion 
The SQMP can be completed in one of two ways: 1) if an approved source study shows 
that the activities of the Dischargers are not causing or contributing to the water quality 
problem; or 2) if the implemented activities have resolved the water quality problem. 
The goal of the SQMP is to identify the source(s) of COCs, track the implementation of 
effective activities, and ultimately ensure that waste discharges from the GBP are meeting 
the receiving water limitations of the Order. If an approved source study shows that the 
Dischargers’ activities are not a source, then the Dischargers can request the Executive 
Officer to approve completion of the associated management plan. 
A request for approval of completion of a SQMP will require credible evidence that the 
water quality problem has been resolved. The Executive Officer will evaluate each request 
on a case-by-case basis. The following key components must be addressed in the request: 

a) Demonstration through evaluation of monitoring data that the water quality problem 
is no longer occurring (i.e., 3 or more years with no exceedances during the times of 
the year when previous exceedances occurred) or demonstrated compliance with 
the Order’s receiving water limitations. 

b) Documentation of Dischargers education and outreach to applicable Growers in the 
Grassland Drainage Area where water quality impairment occurred. 

A SQMP may be completed for all or some of the constituents that prompted preparation of 
the management plan. When Executive Officer approval is given for completion of a SQMP 
for one or more constituents, each constituent shall revert to regular, ongoing monitoring 
requirements (as described in the MRP). 
Requests for a SQMP completion must summarize and discuss all information and data 
being used to justify completion. The Dischargers shall not discontinue any of the 
associated management plan requirements prior to Executive Officer approval of its 
completion request. 
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ATTACHMENT C TO ORDER R5-2019-0077 

DEFINITIONS, ACRONYMS & ABBREVIATIONS 
 

WASTE DISCHARGE REQUIREMENTS 
FOR 

 
SAN LUIS & DELTA-MENDOTA WATER AUTHORITY 

AND 
UNITED STATES DEPARTMENT OF THE INTERIOR 

BUREAU OF RECLAMATION 
 

SURFACE WATER DISCHARGES FROM THE 
GRASSLAND BYPASS PROJECT 

The following definitions, acronyms and abbreviations apply to this Order as related to surface 
water discharges from subsurface drainages associated with irrigated agriculture. All other 
terms shall have the same definitions as prescribed by the Porter-Cologne Water Quality 
Control Act (California Water Code Division 7), unless specified otherwise. 

Definitions 

1. Antidegradation Policy – State Water Board Resolution 68-16, "Statement of Policy 
with Respect to Maintaining High Quality Waters in California," requires existing high 
quality water to be maintained until it has been demonstrated that any change will be 
consistent with maximum benefit to the people of the state, will not unreasonably affect 
present and anticipated beneficial use of water, and will not result in water quality less 
than that prescribed in Resolution 68-16. The Central Valley Water Board must 
establish standards in its orders for discharges to high quality waters that result in the 
implementation of best practicable treatment or control of the discharge necessary to 
avoid pollution or nuisance and to maintain the highest water quality consistent with 
maximum benefit to the people of the state. Resolution 68-16 has been approved by 
the USEPA to be consistent with the federal anti-degradation policy. 

2. Basin Plan – The Basin Plan is the Central Valley Regional Water Quality Control Plan 
for the Sacramento River and San Joaquin River Basins. The Basin Plan describes 
how the quality of the surface and groundwater in the Central Valley Region should be 
managed to ensure reasonable protection of beneficial uses. The Basin Plan includes 
beneficial uses, water quality objectives, and a program of implementation. 

3. Degradation – Any measurable adverse change in water quality. 

4. Exceedance – For the purposes of this Order, an exceedance is a reading using a field 
instrument or detection by a California state-certified analytical laboratory where the 
detected result indicates an impact to the beneficial use of the receiving water when 
compared to a water quality objective for the parameter or constituent. Exceedances 
will be determined based on available data and application of the appropriate averaging 
period. The appropriate averaging period may be defined in the Basin Plan, as part of 
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the water quality criteria established by the USEPA, or as part of the water quality 
criteria being used to interpret a narrative water quality objective.  If averaging periods 
are not defined as part of the water quality objective or the water quality criteria being 
used, then the Central Valley Water Board may use its best professional judgment to 
determine an appropriate period. 

5. Impaired water body – A surface water body that is not attaining water quality 
standards and is identified on the State Water Board’s Clean Water Act section 303(d) 
list. 

6. Management practices to protect water quality – A practice or combination of practices 
that is the most effective and practicable (including technological, economic, and 
institutional considerations) means of controlling nonpoint pollutant sources at levels 
protective of water quality. 

7. Monitoring – Monitoring undertaken in connection with assessing water quality 
conditions, and factors that may affect water quality conditions.  Monitoring includes, 
but is not limited to, water quality monitoring undertaken in connection with agricultural 
activities, monitoring to identify short and long-term trends in water quality, nutrient 
monitoring, active inspections of operations, and management practice implementation 
and effectiveness monitoring.  The purposes of monitoring include, but are not limited 
to, verifying the adequacy and effectiveness of the Order’s requirements, and 
evaluating compliance with the requirements of the Order. 

8. Nonpoint source waste discharge– The Sacramento and San Joaquin River Basin Plan 
states that “A nonpoint source discharge usually refers to waste emanating from 
diffused locations.” Nonpoint source pollution generally results from land runoff, 
precipitation, atmospheric deposition, drainage, seepage or hydrologic modification. 
The term "nonpoint source" is defined to mean any source of water pollution that does 
not meet the legal definition of "point source" in section 502(14) of the Clean Water Act.  
The Clean Water Act (CWA) defines a point source as a discernible, confined, and 
discrete conveyance, such as a pipe, ditch, or channel. Irrigated agricultural return 
flows and agricultural storm water runoff are excluded from the CWA’s definition of 
point source. Nonpoint pollution sources generally are sources of water pollution that 
do not meet the definition of a point source as defined by the CWA. 

9. Nuisance – “Nuisance” is defined at section 13050 of the Water Code as “…anything 
which meets all of the following requirements: 

(1.) Is injurious to health, or is indecent or offensive to the senses, or an obstruction to 
the free use of property, so as to interfere with the comfortable enjoyment of life or 
property. 

(2.) Affects at the same time an entire community or neighborhood, or any 
considerable number of persons, although the extent of the annoyance or 
damage inflicted upon individuals may be unequal. 

(3.) Occur during, or as a result of, the treatment or disposal of wastes.” 
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10. Nutrient – Any element taken in by an organism which is essential to its growth and 
which is used by the organism in elaboration of its food and tissue. 

11. Pollution – Defined in section 13050(l)(1) of the Porter-Cologne Water Quality Control 
Act as “…an alteration of the quality of the waters of the state by waste to a degree 
which unreasonably affects either of the following: (A) The waters for beneficial uses. 
(B) Facilities which serve these beneficial uses.” 

12. Requirements of applicable water quality control plans – Water quality objectives, 
prohibitions, total maximum daily load implementation plans, or other requirements 
contained in water quality control plans adopted by the Central Valley Water Board and 
approved according to applicable law. 

13. Subsurface drainage – Water generated by installing and operating drainage systems 
to lower the water table below irrigated lands. Subsurface drainage systems, deep 
open drainage ditches, or drainage wells can generate this drainage. 

14. Tailwater – The runoff of irrigation water from an irrigated field. 

15. Total Maximum Daily Load (TMDL) -- From the Code of Federal Regulations (CFR), 40 
CFR 130.2(i), a TMDL is: “The sum of the individual WLAs [waste load allocations] for 
point sources and LAs [load allocations] for nonpoint sources and natural background. 
… TMDLs can be expressed in terms of either mass per time, toxicity, or other 
appropriate measure. …”. 

16. Total Maximum Monthly Load (TMML) – Similar to TMDL, but with waste allocations 
based on a monthly basis rather than daily. 

17. Toxicity – Refers to the toxic effect to aquatic organisms from waste contained in a 
water sample. 

18. Waste – Includes sewage and any and all other waste substances, liquid, solid, 
gaseous, or radioactive, associated with human habitation, or of human or animal 
origin, or from any producing, manufacturing, or processing operation, including waste 
placed within containers of whatever nature prior to, and for purposes of, disposal as 
defined in California Water Code section 13050(d).  Wastes that conform to this 
definition include, but are not limited to, earthen materials (such as soil, silt, sand, clay, 
rock), inorganic materials (such as metals, salts, boron, selenium, potassium, nitrogen, 
phosphorus), organic materials such as pesticides, and biological materials, such as 
pathogenic organisms.  Such wastes may directly impact beneficial uses (e.g., toxicity 
of metals to aquatic life) or may impact water temperature, pH, and dissolved oxygen. 

19. Water Year -- A water year is defined as a 12 month time period from 1 October of one 
year to 30 September of the next. The water year is designated by the calendar year in 
which it ends (the year within which 9 of the 12 months fall). 

20. Waters of the State – Is defined in Water Code section 13050 as “any surface water or 
groundwater, including saline waters, within the boundaries of the State.” 
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21. Water Quality Criteria – Levels of water quality required under section 303(c) of the 
Clean Water Act that are expected to render a body of water suitable for its designated 
uses.  Criteria are based on specific levels of pollutants that would make the water 
harmful if used for drinking, swimming, farming, fish production, or industrial processes.  
The California Toxics Rule adopted by USEPA in April 2000 sets numeric water quality 
criteria for non-ocean surface waters of California for a number of toxic pollutants. 

22. Water Quality Objectives – Defined in Water Code section 13050 as “limits or levels of 
water quality constituents or characteristics which are established for the reasonable 
protection of beneficial uses of water or the prevention of nuisance within a specified 
area.”  Water quality objectives may be either numerical or narrative and serve as 
water quality criteria for purposes of section 303 of the Clean Water Act. 

23. Water quality problem – Exceedance of an applicable water quality objective or a trend 
of degradation that may threaten applicable Basin Plan beneficial uses. 

24. Water Quality Standards – Provision of state or federal law that consist of the 
designated beneficial uses of a waterbody, the numeric and narrative water quality 
criteria that are necessary to protect the uses of that particular waterbody, and an 
antidegradation statement.  Water quality standards include water quality objectives in 
the Central Valley Water Board’s two Basin Plans, water quality criteria in the California 
Toxics Rule and National Toxics Rule adopted by USEPA, and/or water quality 
objectives in other applicable State Water Board plans and policies.  Under section 303 
of the Clean Water Act, each state is required to adopt water quality standards. 

25. Stormwater Plan – Plan to deal with stormwater that exceeds the capacity of the San 
Luis Drain. 

26. Long-term Storm Water Management Plan – Plan to continue to use the San Luis Drain 
for discharge of storm related flows. 

Acronyms and Abbreviations 

Authority The San Luis & Delta-Mendota Water Authority
Basin Plan Water Quality Control Plan for the Sacramento and San 

Joaquin River Basins (4th Ed.)
Bureau U.S. Bureau of Reclamation
BPTC best practicable treatment or control
CCR California Code of Regulations
CDFW California Department of Fish and Wildlife
CEDEN California Environmental Data Exchange Network
Central Valley Water Board California Regional Water Quality Control Board, Central 

Valley Region
CEQA California Environmental Quality Act 
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CFR Code of Federal Register 
COC constituent of concern 
CTR California Toxics Rule 
CV RDC Central Valley Regional Data Center 
CV-SALTS Central Valley Salinity Alternatives for Long-Term 

Sustainability 
CWC California Water Code 
DCRT Data Collection and Reporting Team 
DMP Drainage Management Plan 
DO dissolved oxygen 
DPH California Department of Public Health 
DPR California Department of Pesticide Regulation 
DWR California Department of Water Resources 
EDD electronic data deliverable 
EIS/EIR environmental impact statement/environmental impact report 
ESA federal Endangered Species Act 
GBD Grassland Basin Drainage 
GBP Grassland Bypass Project 
GDA Grassland Drainage Area 
GIS Geographic Information System 
GPS Global Positioning System 
GWD Grassland Water District 
ILRP Irrigated Lands Regulatory Program 
MAA management agency agreement 
MDL method detection limit 
MRP monitoring and reporting program 
MRPP monitoring and reporting program plan 
NAD83 North American Datum 1983 
NAVD88 North American Vertical Datum 1988 
NEPA National Environmental Policy Act 
NMFS National Marine Fisheries Service 
NOD Notice of Determination 
NPDES National Pollutant Discharge Elimination System 
NPS nonpoint source 
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NPS Policy State Water Board’s Policy for Implementation and 
Enforcement of the Nonpoint Source Pollution Control 
Program 

NTR National Toxics Rule 
PUR pesticide use report, CA DPR 
QAPP quality assurance project plan 
QA/QC quality assurance and quality control 
RL reporting limit 
ROD record of decision 
ROWD report of waste discharge 
SFEI San Francisco Estuary Institute 
SLD San Luis Drain 
SIP Policy for Implementation of Toxics Standards for Inland 

Surface Waters, Enclosed Bays, and Estuaries of CA (State 
Implementation Plan) 

SJRIP San Joaquin River Improvement Project 
SQMP surface water quality management plan 
State Water Board State Water Resources Control Board (SWRCB) 
SWAMP surface water ambient monitoring program 
TDS total dissolved solids 
TMDL total maximum daily load 
TMML total maximum monthly load 
TPRT Technical and Policy Review Team 
UA Use Agreement 
USBR U.S. Bureau of Reclamation 
USEPA U.S. Environmental Protection Agency 
USFWS U.S. Fish and Wildlife Service 
USGS U. S. Geological Survey 
WDRs waste discharge requirements 



Notice of Determination 

To: 11Office of Planning and Research 
For U.S. Mail: Street Address: 
P.O. Box 3044 1400 Tenth St., Rm 113 

Sacramento, CA Sacramento, CA 
95812-3044 95814 

DCounty Clerk 

County of: Fresno 
Address: 221 Kern Street 

Fresno, CA 93721 

EJCounty Clerk 

County of: Stanislaus 
Address: 1021 I Street, Suite 101 

Modesto, CA 95354-0847 

OCounty Clerk 

County of: Merced 
Address: 222 M Street, Room 14 

Merced, CA 95340 

Appendix D 

From: California Regional Water Quality 
Control Board, Central Valley Region 

Address: 11020 Sun Center Drive #200 
Rancho Cordova, CA 95670 
Contact: Sue McConnell 
Phone: 916-464-4798 

Lead Agency: 
San Luis and Delta Mendota Water 
Authority 
Address: P.O. Box 2157 
Los Banos, CA 93635 
Contact: Joseph C. McGahan 
Phone: 559-582-9237 

SUBJECT: Filing of Notice of Determination in compliance with Section 21152 of the 
Public Resources Code. 

State Clearinghouse Number: 2007121110 

Project Title: Waste Discharge Requirements for San Luis & Delta -Mendota Water Authority and 
United States Department of the Interior Bureau of Reclamation Surface Water Discharges from the 
Grassland Bypass Project 

Project Location: Grassland Drainage Area in Fresno and Merced Counties (see Figure) 

Project Description: 

The project is the issuance of Waste Discharge Requirements to regulate discharges of stormwater and 
subsurface agricultural drainage from the Grassland Bypass Project to surface water. The project 
regulates the Water Authority and Bureau of Reclamation. The project relies upon the Final Addendum 
to the Final Environmental Impact Statement/Environmental Impact Report for the Grassland Bypass 
Project, 2010-2019 adopted by the San Luis and Delta -Mendota Water Authority on October 10, 2019. 
The Addendum has been challenged, and therefore under Public Resources Code section 21167.3, 



subdivision (b), the Regional Water Quality Control Board, Central Valley Region (Central Valley Water 
Board), as a responsible agency, shall assume that the environmental impact report for the project does 
comply with CEQA. The Central Valley Water Board has considered the Addendum to the 2009 Final 
EIS/EIR for the Grassland Bypass Project. 

This is to advise that the Central Valley Water Board has approved the above described project on 
December 5, 2019 and has made the following determinations regarding the above described project: 

1. An Addendum to the 2009 Final EIS/EIR for the Grassland Bypass Project was prepared for 
this Project by the Lead Agency pursuant to the provisions of CEQA. 

2. The Addendum concluded that none of the conditions described in CEQA Guidelines sections 
15162 and 15163 or Public Resources Code section 21166 have occurred as a result of the 
proposed Project modifications. 

3. A mitigation monitoring program, prepared pursuant to Public Resource Code §21081.6 and 
CEQA Guidelines § 15096, was originally adopted for this Project. Mitigation measures re- 
adopted and refined as part of the modified Project are set forth in the Mitigation Monitoring and 
Reporting Program adopted in connection with the Lead Agency's approval of the modified 
Project on October 10, 2019. 

4. The CEQA Findings and Statement of Overriding Considerations made in connection with 
certification of the 2009 Final EIS/EIR remain valid and appropriate for the Project as modified. 

This is to certify that the Addendum to the Final 2009 EIS/EIR with comments and responses and record 
of Project approval is available to the general public at: San Luis & Delta -Mendota Water Authority, 842 
Sixth Street, Los Banos, CA 93635. 

Sue McConnell, Supervising Water Resource Control Engineer 
California Regional Water Quality Control Board, Central Valley Region 

Date: /,/fc2//e/ 

Date Received for filing at OPR 

Authority cited: Sections 21083, Public Resources Code. 
Reference Section 21000-21174, Public Resources Code. 
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I. QUALIFICATIONS AND COMPENSATION 

I am an Environmental Consultant, California licensed 
Professional Geologist, Certified Engineering Geologist, and 
Certified Hydrogeologist.  From 1986 through 1998, I was 
employed by the California Regional Water Quality Control 
Board, Central Valley Region, as an Associate Engineering 
Geologist.  I have more than twenty-five years of experience 
evaluating natural and contaminant water chemistry and 
pollution issues.  Over the past three decades, I have been 
responsible for numerous groundwater and surface water 
quality investigations, and have provided expert testimony 
relating to water quality evaluations in various federal 
courts, state courts and California agency proceedings.  See 
Appendix A for my current curriculum vitae, including 
publications and prior expert testimony. 

Compensation to Steven Bond and Associates for the 
work resulting in this report and for future work is 
$265/hour.  My rate for testimony at trial is $385/hour. 

II. OPINION 
 

Selenium is discharged from non-irrigated land within 
the Grassland Drainage Area and the Grassland Bypass 
Project and along the San Luis Drain, north of its 
intersection with the Grassland Bypass Channel, to 
jurisdictional waters of the United States, including Mud 
Slough, the Delta Mendota Canal, the Mendota Pool and the 
San Joaquin River.   
 

Discharges of selenium are from intercepted 
groundwater with high selenium concentrations from below 
non-irrigated lands.  Selenium discharges also are from 
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sediments deposited in the San Luis Drain which are 
resuspended into the water column when water is released 
into the San Luis Drain by the Grassland Bypass Project and 
discharged into Mud Slough. 
 
III. DATA AND DOCUMENTS REVIEWED AND 

ANALYSIS PERFORMED. 
 

A. Introduction 

I was retained by Plaintiff California Sportfishing 
Protection Alliance (“CSPA”) to investigate the discharges of 
selenium from non-irrigated lands within the Grassland 
Drainage Area (“GDA”) and the Grassland Bypass Project 
(“GBP”) and along the San Luis Drain (“SLD”) north of its 
intersection with the Grassland Bypass Channel to 
jurisdictional waters of the United States.  My objectives 
were to verify the sources of the selenium discharges, the 
points of their discharge into jurisdictional waters, and the 
range of the selenium concentrations in both. 

To develop this information I performed an extensive 
review of studies conducted by and for federal, state and 
local agencies regarding the discharge of selenium and other 
pollutants from the GBP and the GDA to jurisdictional waters 
of the United States, including engineering drawings of the 
GBP, the Delta Mendota Canal (“DMC”), the SLD and related 
drainage and water delivery facilities serving the GDA.  I 
have attached a list of these references in Appendix B to 
this Report.   

On 12 August 2015 I inspected numerous facilities of 
the GBP and areas within the GDA, and visited the Vega 
Solar Project site, the lands of the Widren Water District 
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adjacent to the DMC, the Broadview Water District lands 
adjacent to the DMC’s Third Lift Canal, and several locations 
along the SLD.   

A photographic record of my site inspection is attached 
to this Report in Appendices C1 through C9.   

B. Groundwater Underlying Non-Irrigated Land 
in the Grasslands Drainage Area and Along 
the SLD Is Discharged to Jurisdictional 
Waters 
 
1.  Groundwater Discharges to the SLD and 

 the DMC 
 

Shallow groundwater in the GDA and along the SLD is 
unconfined groundwater.  It is the first water-saturated zone 
below the ground surface, and the water table is the top of 
the saturated zone.  The slope of the surface of the shallow 
groundwater coincides with the direction of flow.  This 
shallow groundwater contains high concentrations of 
selenium, and is intercepted by tile drains of the GBP as well 
as directly by the DMC and the SLD. 
 

In the GDA and along the SLD, west of the San Joaquin 
River, shallow groundwater flows toward the valley floor.  
Under the force of gravity, shallow groundwater will flow into 
a tile drain, creek or canal if the bottom of the drain, creek 
or canal is lower than the shallow groundwater surface.  
Groundwater will continue to flow into the drain, creek or 
canal so long as the water surface in the drain, creek or 
canal is lower than the water table surface. 
 

Case 2:11-cv-02980-KJM-CKD   Document 104-1   Filed 08/28/15   Page 5 of 15



	  
Grassland Bypass Project  Steven Bond and Associates 
 5 

Tile drains are designed to intercept groundwater flow 
and transport it more rapidly away from the overlying lands 
and thereby lower the water table. 
 

The DMC is constructed at lower elevations than the tile 
drains in adjacent fields.  Similarly, the SLD is constructed at 
lower elevations than the surrounding groundwater table.  
Consequently, the DMC and the SLD also intercept shallow 
groundwater.  For that reason the DMC and the SLD are 
designed to allow groundwater to flow (leak) into the canal 
to relieve hydrostatic pressure.  Without pressure relief 
structures built into the concrete lining, high groundwater 
levels producing external uplift forces would tend to 'float' 
the canal structure and damage or destroy it. (See USBR 
1959, DMC Tech. Record) 
 

a.  Groundwater Discharges to the SLD (and 
 Mud Slough) via the GBP 

 
High concentrations of selenium are found in shallow 

groundwater in the areas of the Vega Solar Project and the 
Widren Water District.  Shallow groundwater enters tile 
drains of the GBP under the Vega Solar Project site, which 
then discharges from the Charleston Drainage District via 
the GBP to the Grassland Bypass Channel and thence to the 
SLD.  The discharged water then flows from the SLD into 
Mud Slough and ultimately, the San Joaquin River.   

 
In these areas, groundwater selenium concentrations 

are consistently in excess of water quality criteria.  The 
average concentration of selenium in shallow groundwater 
for the Central San Joaquin area has ranged from 0.08 mg/L 
to 0.145 mg/L between 1996 and 2010.  Higher averages 
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are found close to the Vega Solar Project area.  At Drain 
CTL-3278 (the north east corner of the Vega Solar Project), 
the average selenium concentration between 2008 and 2010 
was greater than 0.14 mg/L.  This concentration is more 
than 25 times the water quality standard for selenium 
adopted by the Central Valley Regional Water Quality 
Control Board (Board) in its Water Quality Control Plan 
(Basin Plan) for the Sacramento and San Joaquin River 
Basins.  It is also more than 9 times the Board's interim 
objective for Mud Slough (north) of 0.015 mg/L.  

 
The GBP 2009 FEIS/FEIR reports that the Charleston 

Drainage District’s tile sump discharged drain water with a 
selenium concentration of 0.135 mg/L between 2002 and 
2007, a concentration more than 25 times the protective 
water quality criteria described in the Board’s Basin Plan. 
 

Historically, the GBP’s tile drains underlying the Widren 
Water District also discharged into the Grassland Bypass 
Channel, the SLD and Mud Slough.  In the Widren Area at 
drain BVS-8110, the average selenium concentration is more 
than 0.09 mg/L, which is more than 18 times greater than 
the selenium water quality standard for the San Joaquin 
River and its tributaries.   

 
It is unclear whether recent efforts to terminate the 

discharges from the tile drains underlying the Widren Water 
District have been successful.  Tile drains historically drained 
groundwater underlying the Widren Water District.  It is not 
clear if they continue to discharge into the GBP.  
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b.  Direct Groundwater Discharges to the 
 DMC and the SLD 

 
High groundwater elevations adjacent to the DMC and 

the SLD cause groundwater with high concentrations of 
selenium to flow into the DMC and the SLD. 
 

High groundwater elevations are reported in the areas 
of the Vega Solar Project and the Widren Water District, and 
along the SLD north of the Grassland Bypass Channel, as 
well as throughout the western San Joaquin Valley.  See 
California Department Water Resources, San Joaquin Valley 
Drainage Monitoring Program (DWR 2010, DWR 2013, DWR 
2015).  The reports graphically identify “present and 
potential drainage problem areas” along the DMC and the 
SLD in the Grassland areas of the valley. 
 

The local high groundwater levels at the DMC in the 
areas of the Vega Solar Project and the Widren Water 
District range from zero (0) feet below ground surface (bgs) 
to within 10 feet of ground surface. The typical concrete-
lined DMC canal section is constructed to a depth of 16 feet 
below original ground surface; the typical earthen lined DMC 
canal section is constructed to a depth of 14 feet below 
original ground surface (USBR, 1959).  The observed 
concrete lined sections of the SLD appeared greater than 10 
feet deep.  The groundwater depth along the DMC and the 
SLD historically has been between zero and 5 feet bgs. Only 
recently has the range dropped to between 5 and 10 feet 
bgs. 
 

Flow in the DMC as well as the SLD is variable.  During 
the winter and early spring months, historically, flow in the 
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DMC and SLD is less, indicating low hydraulic head in the 
canal during the months when groundwater is typically at 
the highest elevation due to infiltrating rainfall.  During the 
periods of highest groundwater and lowest canal water level, 
the adjacent groundwater will most readily discharge into 
the DMC and the SLD.   
 

i.  DMC 
 

On 12 August 2015 I observed numerous damaged 
sections of the DMC.  I noted collapsed sections of the 
concrete lining 5 miles southwest of South Dos Palos 
(images 264 through 273).  I also noted sections of the DMC 
had been badly damaged and replaced by rip-rap near Eagle 
and Copper Avenues (images 280 through 283).  Despite 
pressure relief structures such as weep valves, under-drains, 
and uncemented expansion joints, the concrete lining failed 
in these places due to the powerful external uplift forces of 
shallow groundwater. 
 
   ii. SLD 
 

On 12 August 2015 I also observed numerous damaged 
sections of the SLD (images 543 through 681).  I noted that 
the concrete lining was cracked, buckled, and badly 
damaged at these locations (images 550, 558, 565 through 
567, 579, and 580) presumably from hydrostatic pressure 
from high groundwater.  At these places in the SLD where 
the lining is broken, there is hydraulic mixing of surrounding 
groundwater and SLD flows, resulting from the inflow of 
groundwater into the SLD at times when the groundwater 
elevation is higher than the water level in the SLD.   
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I conclude that groundwater flows into the SLD and the 
DMC through design features such as expansion joints and 
weep valves.  I also conclude that where the canal lining has 
been damaged, groundwater leaks and/or flows into the SLD 
and the DMC.  I further conclude that shallow groundwater 
flows into the earthen lined portions of the DMC.  Because 
the groundwater in those areas contains high concentrations 
of selenium, the groundwater flows add selenium to the SLD 
and the DMC. 
 
  c. Sediment Deposits in the San Luis Drain  
   (SLD) 

 
Sediment deposits dating from at least 1996 (the 

earliest monitoring report) are present in the SLD (SFEI, 
2015).  The sediments contain high concentrations of 
selenium.  Although the monitoring data show variable 
results from year to year, the records show that the average 
sediment concentrations at stations ‘A’ and ‘B’ are greater 
than background soils by two orders of magnitude (Bradford, 
1996, USGS, 1984).  The selenium concentrations in certain 
samples exceed hazardous waste criteria.  The data also 
show that the sediment deposits are stratified; in most 
samples the lower portion of the sample cores consistently 
have higher selenium concentrations than the upper portion.    

 
On 12 August 2015, I inspected the SLD and sediment 

deposits within the SLD at five locations: (1) near the 
intersection of Wolfsen Road and Mercey Springs Road, 6.3 
miles north of Los Banos, (2) at 11 miles north of Los Banos 
where Lander Avenue (highway 165) crosses over the SLD, 
(3) at approximately 1.5 miles northwest of South Dos 
Palos, near station ‘A’, (4) at approximately 1.2 miles 
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northwest of South Dos Palos and (5) approximately 0.5 
miles west of South Dos Palos.  At the latter two locations I 
observed that the sediment deposits had been scoured and 
reworked by flowing water (see images 559 through 588).  

 
The Grassland Bypass Project 2012 Annual Report 

mentions the need to “manage flows in the SLD so as to not 
mobilize channel sediments”.  However, there is evidence of 
scouring and reworking of the deposits.  

 
I conclude that discarded deposits of selenium-laden 

sediment are being actively managed in the SLD.  These 
sediments release selenium into the water column when 
they are scoured and reworked by flowing water, and as a 
result, selenium is discharged from the SLD into Mud 
Slough.   

 
d. Selenium Distribution and Mobility in 
 Groundwater  

The cause and origins of selenium in groundwater in 
the Grassland Drainage Area and along the SLD are well 
documented.  In this area selenium is in the form of a highly 
mobile selenate, and is primarily a function of leaching of 
salts by irrigation, rainfall and hydraulic changes in the 
groundwater flow system.  (Deverel et al, 1994.)  
Subsequent to the cessation of irrigation – or in places 
where the land was never irrigated – groundwater with high 
selenium concentrations is displaced downward by 
infiltrating rainwater.  Shallow groundwater is intercepted by 
the existing tile drain system, the DMC, and the SLD. 
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e. Selenium Concentrations in Shallow 
 Groundwater and Tile Drain Water 

 
San Joaquin Valley Drainage Monitoring Program 

Reports for the years 2003 - 2005 and 2006 - 2010 present 
shallow groundwater level information and selenium 
concentrations in the shallow groundwater for the Grassland 
sub-basin and the areas of the Vega Solar Project and the 
Widren Water District.  

 
The 2009 Final Environmental Impact 

Statement/Environmental Impact Report (FEIS/FEIR) for the 
San Luis Drain Use Agreement also presents selenium 
concentration information for the drainage sump flows from 
the Charleston Drainage District in which the Vega Solar 
Project is located. 
 

High concentrations of selenium are found in shallow 
groundwater in the areas of the Vega Solar Project and the 
Widren Water District.  In these areas selenium polluted 
groundwater discharges to the DMC through pressure relief 
structures and damaged concrete lining.  Selenium polluted 
groundwater also flows into the DMC in unlined sections of 
the canal.  Shallow groundwater also enters tile drains under 
the Vega Solar land that then discharge into the Charleston 
Drainage District, then to the Grassland Bypass Channel 
(USBR, 2009) and subsequently to the SLD and Mud Slough.  
 

In these areas, selenium concentrations are 
consistently in excess of water quality criteria.  The average 
concentration of selenium in shallow groundwater for the 
central San Joaquin Area has ranged from 0.08 mg/L to 
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0.145 mg/L between 1996 and 2010.  Higher averages are 
found close to the Vega Solar Project area.  At drain CTL-
3278 (the northeast corner of the Vega Solar Project), the 
average selenium concentration between 2008 and 2010 
was greater than 0.14 mg/L.  In addition the GBP 2009 
FEIS/FEIR reported that drain water discharged by the 
Charleston Drainage District through its sumps averaged 
0.135 mg/L from 2002 to 2007.  These concentrations are 
more than 25 times greater than the selenium water quality 
standards for the San Joaquin River and its tributaries.  
(Central Valley Regional Water Quality Control Board, Water 
Quality Control Plan, 2011). The selenium concentrations are 
more than 9 times the Board’s interim objective for Mud 
Slough (north) (0.015 mg/L).  In the Widren area, drain 
BVS-8110, the average is more than 0.09 mg/L, which is 
more than 18 times greater than the selenium water quality 
standard for the San Joaquin River and its tributaries.  
 
SUMMARY and CONCLUSIONS 
 

In addition to the conclusions made in the above 
narrative, I conclude the following:  

 
1.  Selenium in groundwater from below non-irrigated 

 lands is intercepted by tile drains of the GBP, the 
 Delta Mendota Canal, and the San Luis Drain, from 
 which the selenium is discharged to Mud Slough  and 
 the San Joaquin River.   
 

2.  Tile drains from below the Vega Solar Project site 
 discharge from the Charleston Drainage District to 
 the Grassland Bypass Channel and the SLD and 
 thence to Mud Slough and the San Joaquin River.  
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 Tile drain water from non-irrigated lands also 
 discharges directly to the DMC through flap-gate 
 drainage inlets. 
 

3.  Deposits of selenium-laden sediment are being 
 actively managed in the SLD.  These sediments 
 release selenium into the water column when they 
 are scoured and reworked by flowing water, and 
 selenium is thereby discharged to Mud Slough and 
 the San Joaquin River.  

 
 
Dated:  28 August 2015 
 
      _______________________ 
       Steven R. Bond   PG, CEG, CHG 
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Profile

Geologist / Engineering Geologist / Hydrogeologist / Aqueous-geochemist 

• More than twenty-five years experience evaluating industrial impacts to ground and surface water quality and
pollution treatment technologies.

• More than twenty-five years applied experience in groundwater and engineering geology.
• Twenty years practical experience defining hydrogeologic flow systems in crystalline, fractured rock systems,

and  porous sedimentary aquifers.
• More than twenty-five years practical experience evaluating natural and contaminant water chemistry issues.
• Twenty years practice of geochemical analysis of humid and semiarid hydrogeologic regimes, including water

supply, and contaminant fate and transport.
• More than twenty years experience investigating and evaluating geologic and hydrogeologic hazards related to

slope stability, seismic hazards, hazardous materials, mine wastes, and soil and groundwater contamination.
• More than fifteen years experience defining and modeling stream and river flow, flooding analyses, sediment

transport systems, and rainfall distribution.
• Eleven years as a CA State regulator implementing California and U. S. water quality laws and regulations.

Professional Experience

January 1999 to Present
Steven Bond and Associates, Santa Cruz, CA, President, Principal Geologist
Conducted investigations and assessments of geologic hazards, threats to surface water and groundwater quality 
from various industrial and natural sources, and groundwater supply investigations. Performed litigation support 
in cases involving potential impacts of geologic hazards, groundwater supply and pollution, surface water pollu-
tion, and State water quality policy review.  Examples of such activities and projects include the following:

• Engineering Geology: Conducted investigations of geologic hazards, foundation studies, liquefaction potential
assessments, fault trace analyses, slope stability assessments and prepared the associated engineering geology
investigation reports for development and industrial projects in Monterey, San Mateo, Mendocino, and Santa
Cruz Counties.  ◊  Conducted foundation suitability study, seismic evaluation, and fault trace study for resort
development, Big Sur (Monterey Co.)  ◊  Conducted analysis of debris-slide hazard potential of properties near
Loma Mar (San Mateo Co.)  ◊  Did technical analysis of slope stability and soil erosion potential of timber har-
vest operations, and evaluated surface-water monitoring practices (Humboldt Co.) for permitting dispute.  ◊
Evaluated landslide activation hazard analysis of cliff side development in Brisbane (San Mateo Co.)  ◊  Evalu-
ated potential erosion hazards and drafted technical remedies from impacts of extrajudicial logging activities
(Mendocino, Co.)  ◊  Prepared engineering geologic reports for various residential development projects (Santa
Cruz Co., San Mateo Co.).

• Groundwater Investigations, Modeling, and Remediation System Design: Designed and implemented original
subsurface investigation technics, and remediation systems for a complex hydrogeologic environment of vol-
canic sediments, for Sierra Nevada Mt. community drinking water contamination (Volcano, CA). ◊ Did aquifer
analysis and computer simulation (Modflow) of contaminant flow and remediation system design (groundwater
extraction) for MTBE site in Turlock, CA. ◊ Did groundwater transport and pollutant fate analysis of landfill for
litigation support.  (Colma, CA)

15 August 15

 P. O. Box 7023
Santa Cruz California, USA 95061
v:(831) 458 - 1662  f:(831) 536 - 1021
bondassociates@mac.com

Professional 
Licenses

Professional Geologist, California, USA # 5411 
Certified Engineering Geologist, California, USA # 1841 
Certified Hydrogeologist, California, USA # 0238!

STEVEN R. BOND!

Curriculum Vitae 

Case 2:11-cv-02980-KJM-CKD   Document 104-2   Filed 08/28/15   Page 2 of 7

mailto:bondassociates@mac.com
mailto:bondassociates@mac.com


• Groundwater Supply: Conducted groundwater use sustainability study for a Sonoma Valley winery. ◊ Did 
evaluation of sustainability potential and impacts from groundwater extraction in Sierra Valley (Sierra and Plu-
mas Counties) for litigation support.  

• Policy Review and Regional Studies: Conducted technical review and analysis of CA State water policy (State 
Implementation Plan, California Toxics Rule) for litigation support. ◊ Technical consultant and committee 
member for San Francisco Bay Copper-Nickel TMDL impairment studies (north and south). ◊  Conducted tech-
nical analysis of proposed monitoring and reporting programs for the Conditional Waiver of Waste Discharge 
Requirements for Discharges from Irrigated Lands within the Central Valley Region, providing testimony be-
fore the before the Regional Board on behalf of stakeholders. ◊ Conducted technical analysis of rainfall distri-
bution statistics and prepared comments on design storm standards for treatment control of BMP’s in the Cali-
fornia Statewide draft Industrial Storm Water Permit.

• Storm Water: Conducted technical reviews, and did litigation support in cases of storm water pollution regarding 
the adequacy of monitoring programs, BMPs, and treatment technology application (Alameda, Humboldt, 
Placer, Sacramento, San Joaquin, San Mateo, San Francisco, Monterey, Sonoma, Santa Cruz, and Yuba coun-
ties) for the following types of industry: aggregate, cement, asphalt, metal fabrication, metal forging, steel cast-
ing, scrap metal, recycling, ship breaking, wood treatment, sawmills, CAFO’s, food processing, vehicle mainte-
nance, auto wrecking, POTW, precious and heavy metal mines, landfills, fueling facilities, and port loading fa-
cilities for ammonia, fertilizer and petroleum coke.

• Mining Projects: Evaluated drinking water quality hazards posed to confined prisoners at an operating copper 
mine (United Nations ICTY, Bosnia-Herzegovina). ◊ Evaluated geochemical potential to produce acid and re-
lease arsenic from re-activated gold mine (Sutter Ck. CA), acid mine drainage water quality impacts. ◊ Evalu-
ated WQ pollution potential from abandoned mercury and gold mines (Coastal Mts, central & north CA, Sierra 
Nev. Mts) for litigation purposes.

• Land Discharge Projects: Evaluated compliance with CCR Title 23, Title 22, Chapter 15 (CA) regulations for 
Winery wastes (Amador County), dredging spoils disposal (Port of Stockton), Class III landfill (San Mateo Co., 
Shasta Co., Lake Co.).  Designed monitoring programs and budgets.

March 1998 - January 1999
Fall Creek Engineering, Inc., Santa Cruz, CA, Principal Geologist  
Evaluated the risk from surface and groundwater contamination to public groundwater supplies (Big Sur); per-
formed  computer simulations of flow and geochemistry of ground and surface water interaction using Modflow, 
Minteq.   Did hydrologic studies to evaluate the flood stages, water surface profiles, and erosion potentials; con-
structed a computer-based hydraulic model of the river using HEC-RAS (Salinas River, Monterey Co.); prepared 
water quality and flood control management plans (Pajaro River). Designed and conducted soil and groundwater 
sampling analysis programs at various sites in Monterey and Santa Cruz Counties (luft and wastewater systems).

March 1997 - January 1998 
Water For People, Denver Colorado, Consulting Hydrogeologist
Conducted a synoptic hydrogeological survey of the Bay Islands, Honduras, Central America for the Bay Island 
Environmental Project. Studied the islands’ resources and made recommendations for a comprehensive water 
supply investigation of the three main islands comprised primarily of fractured metamorphic rock. Conducted lo-
cal interviews, literature review and a reconnaissance level survey, field trued geology in selected areas. Evaluated 
island-available drilling technology, characterized water quality and supply issues for several of the island com-
munities, prepared investigative criteria for future work, wrote report.

December 1986 - May 1998
California Regional Water Quality Control Board, Sacramento, CA. Associate Engineering Geologist
Conducted investigations of all aspects of pollutant transport in the vadose zone and groundwater and surface wa-
ter. Reviewed and evaluated the geologic, hydrogeologic, geochemical, and geophysical content of professional 
reports. Evaluated thoroughness of surface and groundwater investigations, the completeness of remedial efforts, 
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and validity of monitoring programs. Provided expert technical assistance to State and local agencies on issues of 
geochemical fate and transport of pollutants, well-head protection strategies, abandoned mine investigation and 
remediation methods, and contaminated groundwater and soil cleanup technics. Examples of such projects include 
the following:

• Analysis of groundwater impacts from organic solvents and fuels in sedimentary and fractured rock terrain. 
Evaluated investigative methods including drilling techniques, soil, water, and vapor sampling methods, and 
in situ and ex-situ remedial technologies using vapor transport, groundwater capture, extraction and treat-
ment. Did deterministic computer modeling. Technical advisor and regulator for hundreds of facilities under 
authority of Federal and State underground tank statutes in the counties of Alpine, Amador, El Dorado, Ca-
laveras, Lake, Napa, Mariposa, Placer, Sierra, Solano, Stanislaus, and Tuolumne California, and in Yosemite 
National Park.

• Analysis of groundwater flow and pollutant transport characteristics of polluted, high density waste water 
(industrial acids and heavy-metals) at Davis, CA. Evaluated water quality impacts, effectiveness of ground-
water extraction schemes using numerical modeling methodologies for flow, and chemical fate and transport. 
Co-developed in situ leaching methods of contaminated soils to accelerate cleanup rates.

• Analysis of the underlying, geochemical causes of acid mine drainage at the Penn Mine in Calaveras Co., 
CA. Identified and evaluated groundwater flow paths in a faulted crystalline-rock aquifer and the applicabil-
ity of water quality and hazardous waste laws to the toxic discharges. Conducted a geologic and fracture 
mapping project and developed conceptual flow groundwater model. Evaluated acid-mine and acid-rock 
drainage remedial alternatives and made recommendations for their use. Developed and composed work plan 
for the investigation of fractured-rock hydrogeological transport, and aquatic geochemical fate of heavy met-
als from Penn Mine to the adjacent Camanche Reservoir. Authored numerous reports and a series of success-
ful grant proposals, prepared annual budget and obtained funding for detailed groundwater and remedial 
waste rock investigations.

• In companion project to the above mine waste project, developed a conceptual model for the transport 
mechanisms of heavy-metal laden sediment in the Camanche water-supply reservoir, developed the concep-
tual methodology of investigation, and managed the project. Assembled a team of limnologists from the Uni-
versity of California at Davis and fluid mechanical engineers specializing in sediment re-suspension from 
University of California at Santa Barbara. Wrote a successful Federal Clean Lakes Grant proposal, and im-
plemented the investigation at Camanche reservoir, California.

May 1986 - September 1986 
U.S. Army Corps of Engineers, Sacramento, California, Engineering Geologist.
Conducted geologic and hydrogeologic investigations preparatory to the design of Deer Creek Water Supply Res-
ervoir, Utah. Drafted groundwater investigation plan. Conducted geologic mapping. Designed monitoring wells, 
supervised drilling crews and well construction, conducted aquifer pumping tests.

October 1983 - September 1984 
Dames and Moore, Los Angeles, California, Sedimentary Petrologist.
Conducted sedimentological investigation of near-shore sediments in western Arabian Gulf. Characterized sedi-
ment transport systems in the Arabian Gulf area of United Arab Emirates for Abu Dabi National Oil Company.

May 1982 - April 1983
U.S. Army Corps of Engineers, Portland, Oregon, Engineering Geologist.
Conducted geologic, geophysical and hydrogeologic investigations in the Columbia Gorge near Bonneville, Ore-
gon. Conducted geophysical borehole investigation of Bonneville New Navigation Lock. Did detailed mapping of 
landslides, and drill core logging. Designed passive de-watering systems, and monitoring wells. Supervised drill-
ing and construction of water supply and monitoring wells; conducted and interpreted aquifer pumping tests.
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June 1981 - December 1981
XCO, Denver Colorado, Petroleum Field Geologist
Did drill core logging, conducted field screening of chemical composition of drill cores, interpreted geologic 
strata, and prepared drilling reports in several depositional basins in North Dakota, Colorado, and Oklahoma.

September 1976 - September 1977
U. S. Geological Survey, Menlo Park, California. Geologic Field Assistant.
Conducted geologic mapping and did geochemical sampling for Continentally Unified Strategic Assessment Pro-
gram which evaluated economic potential of proposed Federal Wilderness areas and abandoned mines.  The re-
gion included the Kalmiopsis Wilderness of southwestern Oregon; an ophiolite suite and recent volcanic terrain.

Professional Associations
Association of Engineering Geologists; 
Groundwater Resources Association of California

Nonprofit Affiliations
Valley Air Trust, Central Valley, Stockton California, Board Member 1993 - 1997
BayKeeper San Francisco Bay-Sacramento Delta, Technical Advisory Committee Member 1996 - present.
California Sportfishing Protection Alliance, Technical Advisory Committee Member 2000 - present
The Abandoned Mine Alliance, Sierra City, California, Board Member 2005 - present

SRBCV150815 p.4
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Education
  & 
Training

Master of Science (ABT) in Hydrogeology, Special Studies Program, California State
University, Chico, California, 1985-1986 

Bachelor of Arts in Geology, Humboldt State University, California, 1979 - 1981 
Annual NWWA courses in Aqueous Geochemistry, Fluid Flow through Fractured Rock, In situ 

Fluid Extraction Systems, Ground-Water Isotope Geochemistry. 1987-1991. 
Computer Modeling. EPA CEAM: MINTEQ geochemical speciation, 1990, 1991; WASP sur-

face water flow and transport, 1991. General Sciences Corp.: SESOIL vadose zone pollutant 
transport, 1994, 1996; AT 123D groundwater pollutant transport, 1994, 1996; NWWA: Visual 
Modflow, Flowtrans, groundwater flow and transport, 1996.  WHI: Modflow 2000, MTD3, 
groundwater and contaminant transport, 2002.

Constructed Wetlands Workshop and Seminar Series, Humboldt State University, California, 
2002.

Soil Slope Stabilization, Embankment Design, National Highway Institute, Vail, CO, 2007
40 hour OSHA Health and Safety for Hazardous Waste Operations and 8 hour refresher courses.

Case 2:11-cv-02980-KJM-CKD   Document 104-2   Filed 08/28/15   Page 5 of 7



Expert Testimony
• Before the United States Northern District of California Court, on issues of storm water pollutants associ-

ated with industrial scrap metal processing operations in the case of California Sport Fishing Protection 
Alliance vs Chico Scrap Metal, Inc., February 2015.

• Before the United States Northern District of California Court, on issues of storm water pollutants associ-
ated with industrial structural metal fabrication in the case of California Sport Fishing Protection Alliance 
vs MCM Construction Inc., May 2014.

• Before the California Superior Court on issues of surface water pollution and recreational vehicle use at 
Carnegie State Park in the case of California Sport Fishing Protection Alliance et. al. vs California De-
partment of Parks and Recreation Company, September 2009.

• Before the United States Northern District of California Court, on issues of storm water pollutants associ-
ated with industrial ammonia and urea fertilizer production and storage operations in the case of Califor-
nia Sport Fishing Protection Alliance vs California Ammonia Company, September 2006. 

• Before the United States Northern District of California Court, on issues of surface water pollution asso-
ciated with logging practices in the case of EPIC vs Pacific Lumber Company, May 2006. 

• Before the United States Northern District of California Court, on issues of groundwater and storm water 
pollution associated with lumber milling and wood treatment operations in the case of Ecological Rights 
Foundation vs Sierra Pacific Industries, April, October, 2002.

• Before the United States Eastern California District Court, on issues of storm water pollution, confined 
animal feeding operations and industrial activities in the case of WaterKeeper of Northern CA. vs L. 
Vandhoef, Chancellor, University of California, Davis, June, August 2001.

• Before the CA State Water Resources Control Board hearing on the Appeal of Regional Water Quality 
Board’s Actions regarding Pacific Lumber and the Elk Creek Timber Harvest Monitoring, July 2001.

• Before the United States Northern District of California Court, on issues of storm water pollution and 
ship-breaking in the case of WaterKeepers of Northern CA. et al. vs U.S. Dept. of Navy and Astoria Met-
als Corporation, June, August 2000.

• Before the California Superior Court on issues of groundwater pollution and crude oil in the case of 
Thompson Chevrolet vs Chevron Corporation et al., January, July, and November 1996.

• Before the California Superior Court on issues of acid mine drainage, water pollution, and groundwater 
flow through fractured crystalline rock in the case of California Sport Fishing Protection Alliance vs State 
Water Resources Control Board, June 1994.

• Before the California Senate Natural Resource and Wildlife Committee Investigative Hearing on Con-
flicts of Interest in the California Environmental Regulatory System, June 1992.

• Before the California Senate Natural Resource and Wildlife Committee Investigative Hearing on Acid 
Mine Drainage, Water Pollution, and the California Regulatory Environment, Jan. 1992.

• Before the California State Water Resources Control Board hearing on the Appeal of Regional Water 
Quality Boards Actions regarding the Penn Mine, October 1991.
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Public Speaking and Presentations
Presentations before the State Water Resources and Regional Water Quality Control Boards.

• Presented testimony and briefs before the State and Regional Boards on specific cases of regulatory enforce-
ment actions, policy enactment, and permit adoptions (1990 - 2011)

• Mediator of formal discussions regarding disputed technical issues about groundwater quality between re-
sponsible parties, (1988 - 1998)

Workshop Presentations before professional societies, and local and State regulatory agencies:
• The application and interpretation of discreet groundwater sampling methods and data collection.
• The use and interpretation of computer modeling simulations for vadose transport and mineral equilibria
• The effects and determination of vertical gradients on pollutant transport in groundwater.
• Contaminated soil cleanup criteria based on California State Water Code, regulations and policies.
• Acid Mine Drainage issues: the geology, mineralogy, and chemistry, the environmental effects, remediation, 

policies, and politics.

Writings
Author of scores of reports for private organizations, NGO's, Federal, State and local Agencies, on the subjects of 
(a. organic and inorganic pollutant transport in surface and groundwaters, (b. polluted groundwater remediation, 
(c. the investigation and analysis of the potential transport of soil contamination (metals, fuels, solvents) through 
the vadose zone, (d. unsaturated zone characterization including vapor-phase transport and cleanup technologies, 
(e. acid mine drainage causes, fate, and mitigation, (f. the logical elements of water quality monitoring, (g. regula-
tory compliance of state and federal environmental laws by federal, state and private parties, (h. metal mobility 
and mineral equilibria, (i. net-vertical transport of groundwater pollutants, (j. general surface water and groundwa-
ter resource protection, (k. water budget accounting in mixed geologic environments with multiple density fluid 
interfaces, (l. groundwater supply evaluations, (m. reconciliation of threats to water resources and risks to human 
health, (n. engineering geology, geological hazard analysis, (o. rainfall distribution and design storm treatment 
objectives for storm water BMP’s.
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November 5, 2019

via email
Ashley.Peters@waterboards.ca.gov

Central Valley Regional Water Quality
Control Board
11020 Sun Center Drive, Suite 200
Rancho Cordova, CA 95670-6114

jmcgahan@summerseng.com 

Joseph C. McGahan, Drainage Coordinator
San Luis & Delta-Mendota Water Authority
P.O. Box 2157
Los Banos, CA 93635

Re: Comments of North Coast Rivers Alliance, Pacific Coast Federation of
Fishermen’s Associations, Institute for Fisheries Resources, San Francisco
Crab Boat Owners Association, California Sportfishing Protection Alliance,
and Felix Smith, on Tentative Waste Discharge Requirements for Surface
Water Discharges from the Grassland Bypass Project Operated by the San
Luis and Delta-Mendota Water Authority and United States Bureau of
Reclamation 

Ms. Peters:

On behalf of North Coast Rivers Alliance, Pacific Coast Federation of Fishermen’s
Associations, Institute for Fisheries Resources, San Francisco Crab Boat Owners Association,
California Sportfishing Protection Alliance, and Felix Smith, we submit the following comments
on the October 7, 2019, Tentative Waste Discharge Requirements for the San Luis and Delta-
Mendota Water Authority and United States Bureau of Reclamation for Surface Water
Discharges from the Grassland Bypass Project (“Project”), scheduled to be discussed at the
Central Valley Regional Water Quality Control Board (“Regional Board”) Meeting on December
5, 2019 and December 6, 2019.  Please include these comments in the public record.

In operating the Grassland Bypass Project (“GBP”), the San Luis and Delta-Mendota
Water Authority (“SLDMWA”) and United States Bureau of Reclamation (“Reclamation”)
discharge pollutants into waters of the United States through the San Luis Drain (“SLD”), a point
source.  The SLD collects and commingles polluted water from a variety of sources, both ground
and surface, and conveys this pollution into Mud Slough and thence the San Joaquin River and
the Delta.  The tentative Waste Discharge Requirements (“WDRs”) for the GBP address only
agricultural subsurface drainage flows and stormwater discharges.  WDRs ¶ 2.  They are not
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sufficient because they allow the SLD’s harmful discharges to Mud Slough to continue at
unacceptable levels, and without the National Pollutant Discharge Elimination System
(“NPDES”) Permit required by law, violating the letter and the spirit of the Porter-Cologne
Water Quality Control Act (Water Code § 13000 et seq.), and the Clean Water Act (33 U.S.C. §
1251 et seq.).  Approval of the WDRs as written would likewise violate the Public Trust
Doctrine and the Delta Reform Act, as these discharges will harm the public trust resources that
depend on the receiving waters, and lead to further degradation and destruction of the Delta
ecosystem.

I. THE WDRS SANCTION UNLAWFUL DISCHARGES

A. The GBP Discharges Pollutants to Mud Slough from Activities Unrelated to
Crop Production

The WDRs state they are not intended to  address “any discharges from activities other
than those related to crop production.”  WDRs ¶ 3.  But in fact they do exactly that.  It is
indisputable that  the discharges from the SLD to Mud Slough are commingled flows that
discharge pollutants to Mud Slough, and downstream waters from sources that are not related to
crop production.  The Ninth Circuit has ruled that these commingled discharges from the SLD
require an NPDES permit.  Pacific Coast Federation of Fishermen’s Associations v. Donald R.
Glaser, 937 F.3d 1191, 1199 (9th Cir. 2019) (“PCFFA”).  The WDRs ignore and unlawfully
allow the discharge of pollutants to waters of the United States without the required NPDES
permit, in violation of the Clean Water Act.1  

The WDRs would apply to the expanded Project described in SLDMWA’s 2019
Addendum to the Final Environmental Impact Statement / Environmental Impact Report for the
Grassland Bypass Project (“2019 Addendum”).  The Project includes the use of 200 acres of
storage basins to collect storm water for subsequent reuse.  It may be that some of this water will
be applied to salt-tolerant crops, to the extent that the GBP reuse area has capacity to accept such
contaminated water.  But during storm events, saturated soils underlying and surrounding these
storage basins, and the SLD itself, will continue to cause seepage into the SLD.  It is likely that,
during the ponding and reuse process, the contaminated water will have higher concentrations of
selenium, boron, salt, molybdenum, pesticides, and other pollutants.  Regardless of its path, the
contaminated water will eventually enter the SLD – a point source – and be discharged into Mud
Slough.  Under PCFFA, an NPDES permit is required for this discharge.  

1  While the WDRs state they address only discharges related to crop production (¶ 3), they
acknowledge that “discharge limits apply to selenium from the sediment [deposited in the San
Luis Drain] as well as selenium in drainage water.”  WDRs ¶ 18.
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B. The WDRs Allow Discharges That Will Have Significant Negative Impacts
on the Receiving Waters

The SLD conveys and discharges contaminated water that contains high levels of
selenium, boron, molybdenum, and other pollutants.  The Regional Board acknowledges that the
SLD’s discharge into Mud Slough harms “the last six miles of Mud Slough (north)” by adversely
impacting its water quality and biota. WDRs  ¶ 32.  These six miles are those between the SLD’s
terminus and Mud Slough’s confluence with the San Joaquin River.  Despite these adverse
impacts, the WDRs allow this unacceptable discharge because it will be diluted by other flows. 

But dilution is not the solution to pollution.  SLDMWA’s 2019 Addendum acknowledges
that the Project will discharge selenium at levels in excess of the 5 parts per billion (“ppb”)2 4-
day average set by the Water Quality Control Plan, Fifth Edition, for the Sacramento River and
San Joaquin River Basins (“Basin Plan”) when “dilution flows in Mud Slough upstream of the
[SLD] are reduced.”  2019 Addendum 3-3.  Yet SLDMWA’s 2019 Addendum, as approved,
commits only to vague efforts to develop undefined and unproven “adaptive management
approach[es] to implement additional corrective actions” when the 4-day limit is exceeded. 

In addition, the 2019 Addendum relies upon attainment of selenium load targets set by the
Long-Term Storm Water Management Plan, as measured at Site B (the terminus of the SLD into
Mud Slough), to downplay the impacts of the SLD’s excessive selenium discharges.  2019
Addendum 3-4.  But the load level can be measured after it is diluted downstream at Crows
Landing, rather than in Mud Slough where it is most likely to be exceeded.  Thus, the Regional
Board proposes to allow selenium discharges at levels that are unacceptably high, so long as the
5 micrograms per liter (“µg/L”) selenium objective is met by the time the discharges have been
diluted at Crows Landing. WDRs ¶ 15.  Moreover, as discussed in more detail below, the 5 µg/L
selenium objective is not sufficiently protective of fish or other aquatic life, as it uses the
Environmental Protection Agency’s (“EPA’s”) now-superseded 1999 selenium criteria.3

The WDRs allow these damaging discharges to continue, in part, because “a plan will be
submitted” to address efforts to reduce use of the SLD, on an annual basis.  WDRs ¶ 32(c).  This
requirement was also contained in the 2015 WDRs, but did not achieve its objective then.  The
creation of annual drainage reduction plans has failed to eliminate the continued harmful
drainage. 

2  This standard can also be expressed as 5 micrograms per liter (“µg/L”).

3  Lemly, A.D (2002) Selenium Assessment in Aquatic Ecosystems: A Guide for Hazard
Evaluation and Water Quality Criteria. Springer-Verlag, New York;  Aquatic Life Ambient
Water Quality Criterion for Selenium in Freshwater 2016 – Fact Sheet, available at:
https://www.epa.gov/sites/production/files/2016-06/documents/se_2016_fact_sheet_final.pdf
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The Regional Board has the authority and ability to curtail these harmful discharges by
enforcing the water quality standards established in the Basin Plan, and protecting the resources
and beneficial uses under its jurisdiction.  It must act now to prevent the Project’s harmful
discharges from continuing to degrade water quality in Mud Slough, the San Joaquin River, and
Delta.

C.  SLDMWA and Reclamation Must Obtain an NPDES Permit for the
Grassland Bypass Project 

The WDRs state that the Regional Board “will begin the appropriate permitting process”
for the Grassland Bypass Project after the final resolution of the litigation that the Ninth Circuit
decided in PCFFA, “if . . . it is determined that additional permitting is needed for discharges
from the Grassland Drainage Area.”  WDRs ¶ 3.  But the time for this permitting is now, not
later.  The Ninth Circuit’s ruling in PCFFA makes clear that commingled discharges – like those
of the SLD – are not subject to the agricultural return flow exemption, and require an NPDES
permit.  PCFFA, 937 F.3d at 1199.  Under this ruling the Regional Board may not allow
discharges from the SLD to Mud Slough unless an NPDES permit is obtained.

II. WDRS FAIL TO PROTECT BENEFICIAL USES AND PUBLIC TRUST
RESOURCES 

Allowing the Project’s discharges of selenium, boron, molybdenum, salt, pesticides, and
other pollutants unlawfully impairs protected beneficial uses and harms public trust resources.  

Selenium is toxic to biological resources, both avian and aquatic.  The EPA’s 2016
Aquatic Life Ambient Water Quality Criterion for Selenium (“Selenium Criterion”) sets a four-
part criterion, which includes fish tissue and water column components.  The water column
components include a 30-day lentic concentration of 1.5 µg/L (which applies in lakes and
impoundments) and a 30-day lotic concentration of 3.1 µg/L (which applies in rivers and
streams) as the recommended selenium concentration limit.  For intermittent exposure, the
Selenium Criterion recommends the implementation of an intermittent exposure equation.4  EPA
recommends that the 30-day and intermittent water column concentration levels not be exceeded
more than once every three years on average.  The fish tissue concentration limits are continuous
and may never be exceeded.  For eggs and ovaries, the concentration limit is 15.1 milligrams per
kilogram dry weight.  The whole body or muscle concentration is either 8.5 milligrams per

4  WQCint = (WQC30-day - Cbkgrnd (1-fint))/ fint, “where WQC30-day is [either the lentic or lotic]
monthly element . . . Cbkgrnd is the average background selenium concentration, and fint is the
fraction of any 30-day period during which elevated selenium concentrations occur, with fint

assigned a value $0.033 (corresponding to 1 day).”  2016 Aquatic Life Ambient Water Quality
Criterion for Selenium – Freshwater, Table 4.1.
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kilogram dry weight, for whole body measurements, or 11.3 milligrams per kilogram dry weight
muscle measurements, which are taken from skinless, boneless filets.  The Selenium Criterion
addresses the bioaccumlative risks of selenium exposure on fish, including those that occur from
short-term, high exposure events.  The EPA’s recommended levels are more protective, overall,
than the 5 µg/L 4-day average included in the Basin Plan and WRDs.  

Under the Basin Plan, the beneficial uses of Mud Slough (North) include “limited
irrigation supply, stock watering, water contact recreation and noncontact water recreation,
sportfishing, shellfish harvesting, warm water aquatic habitat, warm water spawning and wildlife
habitat.”  WDRs ¶ 12; Basin Plan Table 2-1, pp. 2-14 to 2-15.  Discharges must not impair these
beneficial uses.  Yet the GBP’s discharges of contaminated water to Mud Slough will continue
under the WDRs – and may increase as the GBP expands – at levels that are higher than those
protective of aquatic life.

The Public Trust Doctrine requires agencies that manage public trust resources, including
the Regional Board, to avoid or mitigate impacts to public trust resources whenever feasible. 
National Audubon Society v. Superior Court (1983) 33 Cal.3d 419, 426; Marks v. Whitney
(1971) 6 Cal.3d 251, 259; San Francisco Baykeeper Inc. v. State Lands Com. (2018) 29
Cal.App.5th 562, 570-571.  By allowing discharges at levels that will harm aquatic life and birds,
the Regional Board’s WDRs are insufficient to protect public trust resources.  Therefore they
violate the Public Trust Doctrine.  

III. THE REGIONAL BOARD’S WDRS ARE INSUFFICIENT TO COMPLY WITH
APPLICABLE REQUIREMENTS OF CEQA

The Regional Board relies on the environmental analysis performed by SLDMWA in its
2019 Addendum to satisfy the requirements of the California Environmental Quality Act, Public
Resources Code section 21000 et seq. (“CEQA”).5  WDRs ¶¶ 29-32.  But the 2019 Addendum is
not sufficient.  As discussed in the September 13, 2019, comment letter from the Pacific Coast
Federation of Fishermen’s Associations and the Institute for Fisheries Resources to SLDMWA
(attached as Exhibit 1 and incorporated herein by reference), the Addendum fails to appropriately
study and disclose the significant impacts of the Grassland Bypass Project.  Further, the WDRs
themselves are insufficient to evaluate and avoid or mitigate the impacts of the Project.

5  Water Code section 13389 exempts the Regional Board from complying with Chapter 3 of the
California Environmental Quality Act, which addresses Environmental Impact Reports prepared
by State Agencies.  Water Code section 13389 does not exempt the Regional Board from other
portions of CEQA.  By relying upon the inadequate 2019 Addendum, the Regional Board has
failed to appropriately study and mitigate the impacts of the Grassland Bypass Project.
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IV. THE TENTATIVE WDRS ALLOW DISCHARGES THAT DAMAGE THE
DELTA ECOSYSTEM, IN VIOLATION OF THE DELTA REFORM ACT

The Delta Reform Act requires any state agency “that proposed to undertake a covered
action” to “prepare a written certification of consistency with detailed findings as to whether the
covered action is consistent with the Delta Plan,” and submit the written findings to the Delta
Stewardship Council.  Water Code § 85225.  It defines “[c]overed action” as a “plan, program, or
project” as defined by Public Resources code section 21065, that: 

(1) Will occur, in whole or in part, within the boundaries of the Delta or Suisun
Marsh.

(2) Will be carried out, approved, or funded by the state or a local public agency.
(3) Is covered by one or more provisions of the Delta Plan.
(4) Will  have  a  significant  impact  on  achievement  of  one  or  both  of  the

coequal goals  or  the  implementation  of government-sponsored flood control
programs to reduce risks to people, property, and state interests in the Delta.

Water Code § 85057.5(a).  The Project discharges pollutants to the Delta that harm its fish and
wildlife and therefore will have a significant impact on achievement of the Delta Reform Act’s
coequal goals.  “‘Coequal goals’ means the two goals of providing a more reliable water supply
for California and protecting, restoring, and enhancing the Delta ecosystem. The coequal goals
shall be achieved in a manner that protects and enhances the unique cultural, recreational, natural
resource, and agricultural values of the Delta as an evolving place.”  Water Code §85054.

Neither SLDMWA nor the Regional Board has addressed whether the Project is
consistent with the Delta Plan or the coequal goals of the Delta Reform Act.  The Delta Plan,
however, acknowledges that the 5 µg/L objective for chronic exposure “may not be sufficient”
for aquatic organisms and fish.  Delta Plan, Chapter 6, p. 228.  The Delta Plan recommends that
projects maintain water quality “at a level that supports, enhances, and protects” the beneficial
uses identified in the Basin Plan.  WQ R1.  As formulated, the WDRs permit harmful discharges
that degrade the quality of the Delta ecosystem, contrary to the Delta Reform Act and the Delta
Plan’s requirements that projects restore, protect, and enhance the Delta ecosystem.  Water Code
§§ 85054, 85066; Delta Plan Chapters 4 (Protect, Restore and Enhance the Delta Ecosystem) and
6 (Water Quality).  The Project is neither consistent with the Delta Plan nor the coequal goal of
“protecting, restoring, and enhancing the Delta ecosystem.”  Water Code § 85054.

//
//
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CONCLUSION

For the foregoing reasons, the WRDs as proposed violate several environmental laws.
These discharges require an NPDES permit, and may not be allowed unless and until an NPDES
permit regulating them is issued.  They also require additional environmental review under
CEQA.  Further, they must be revised, as they allow SLDMWA to discharge pollutants into Mud
Slough at levels that harm beneficial uses and public trust resources in violation of the Porter
Cologne Act, the Clean Water Act, the Public Trust Doctrine and the Delta Reform Act. 

Respectfully submitted,

Stephan C. Volker
Attorney for North Coast Rivers Alliance, Pacific Coast
Federation of Fishermen’s Associations, California
Sportfishing Protection Alliance, Friends of the River, San
Francisco Crab Boat Owners Association, Inc., Institute for
Fisheries Resources, and Felix Smith
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LIST OF EXHIBITS

1. September 13, 2019, Comments of Pacific Coast Federation of Fishermen’s Associations,
California Sportfishing Protection Alliance, Friends of the River, San Francisco Crab
Boat Owners Association, Inc., Institute for Fisheries Resources, and Felix Smith on the
Addendum to the Final Environmental Impact Statement / Environmental Impact Report
for the Grassland Bypass Project, 2010-2019, SCH No. 200712111, and Exhibit 1 thereto.
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September 13, 2019

via U.S. Mail and email

Joseph C. McGahan, Drainage Coordinator
San Luis & Delta-Mendota Water Authority
P.O. Box 2157
Los Banos, CA 93635
jmcgahan@summerseng.com

Re: Comments of Pacific Coast Federation of Fishermen’s Associations,
California Sportfishing Protection Alliance, Friends of the River, San
Francisco Crab Boat Owners Association, Inc., Institute for Fisheries
Resources, and Felix Smith on the Addendum to the Final Environmental
Impact Statement / Environmental Impact Report for the Grassland Bypass
Project, 2010-2019, SCH No. 2007121110

Dear Mr. McGahan:

We submit the following comments on the San Luis & Delta Mendota Water Authority’s
(“SLDMWA’s”) Addendum to the Final Environmental Impact Statement / Environmental
Impact Report for the Grassland Bypass Project (“Addendum”) on behalf of Pacific Coast
Federation of Fishermen’s Associations, California Sportfishing Protection Alliance, Friends of
the River, San Francisco Crab Boat Owners Association, Inc., Institute for Fisheries Resources,
and Felix Smith (collectively, “PCFFA”).

Since 1995, the Grassland Bypass Project (“GBP”) has conveyed water contaminated
with pollutants, including selenium, through the San Luis Drain (“Drain”) to Mud Slough, a
water of the United States.  After the original five-year term, use of the GBP was extended
through 2009, and again through 2019.  And now, despite being made fully aware of the
detrimental consequences of the GBP’s discharge of pollutants, SLDMWA proposes to extend
the term of the Drain Use Agreement once again.  But any extension must be denied because the
negative impacts to the environment from the GBP’s unlawful discharge of pollutants to Mud
Slough and the San Joaquin River are unacceptable.

As you are aware, the Drain’s discharge of pollutants into Mud Slough, a water of the
United States, without a National Pollutant Discharge Elimination System (“NPDES”) permit

Law Offices of 

Stephan C. Volker
1633 University Avenue

Berkeley, California 94703
Tel:  (510) 496-0600  � Fax:  (510) 845-1255

svolker@volkerlaw.com

10.497.01Stephan C. Volker

Alexis E. Krieg

Stephanie L. Clarke

Jamey M.B. Volker (Of Counsel)
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violates the Clean Water Act, 33 U.S.C. section 1251, et seq. (“CWA”).  Any extension of the
GBP Use Agreement would be in furtherance of that CWA violation.  Therefore SLDMWA is
barred by law from seeking an extension of the Use Agreement.  Instead, it must apply for the
NPDES permit that is required for the Drain’s discharge of pollutants.

Additionally, SLDMWA and its co-operator the U.S. Bureau of Reclamation must
complete a Subsequent Environmental Impact Report (“SEIR”) and Supplemental Environmental
Impact Statement (“SEIS”) to comply with the California Environmental Quality Act, Public
Resources Code section 21000 et seq. (“CEQA”) and the National Environmental Policy Act, 42
U.S.C. section 4321 et seq. (“NEPA”).1  Under CEQA Guidelines section 15162, a subsequent
EIR must be prepared when: 

“(1) Substantial changes are proposed in the project which will require major
revisions of the previous EIR . . . due to the involvement of new significant
environmental effects or a substantial increase in the severity of previously
identified significant effects;

(2) Substantial changes occur with respect to the circumstances under which the
project is undertaken which will require major revisions of the previous EIR . . .
due to the involvement of new significant environmental effects or a substantial
increase in the severity of previously identified significant effects; or

(3) New information of substantial importance, . . . shows any of the following:
- The project will have one or more significant effects not discussed in the
previous EIR or negative declaration;
- Significant effects previously examined will be substantially more severe
than shown in the previous EIR;
-Mitigation measures or alternatives previously found not to be feasible
would in fact be feasible, and would substantially reduce one or more
significant effects of the project, but the project proponents decline to
adopt the mitigation measure or alternative; or
-Mitigation measures or alternatives which are considerably different from
those analyzed in the previous EIR would substantially reduce one or more
significant effects on the environment, but the project proponents decline
to adopt the mitigation measure or alternative.”

14 C.C.R. (“CEQA Guidelines”) § 15162(a).

1 United States Fish and Wildlife Service must also comply with NEPA in evaluating whether to
approve the modifications contemplated by the Addendum.  Initial Study 1-1. 
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Similarly under NEPA, an SEIS is required wherever “[t]he agency makes substantial
changes in the proposed action that are relevant to environmental concerns; or [t]here are
significant new circumstances or information relevant to environmental concerns and bearing on
the proposed action or its impacts.”  40 C.F.R. § 1502.9(c).  And where, as is the case here, an
EIS is “more than 5 years old,” it should be “carefully re-examined” to determine if a supplement
is required.  46 Fed.Reg. 18026 (Mar. 23, 1981), as amended 51 Fed.Reg. 15618 (Apr. 25, 1986),
Question 32.  “[I]f there remains ‘major Federal actio[n]’ to occur, and if the new information is
sufficient to show that the remaining action will ‘affect the quality of the human environment’ in
a significant manner or to a significant extent not already considered, a Supplemental EIS must
be prepared.”  Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 374 (1989), quoting
from 42 U.S.C. § 4332(2)(C) (emphasis added).

Both the test under CEQA for an SEIR, and the test under NEPA for an SEIS, are easily
met here.  The GBP has significant adverse impacts due to its discharge of substantial quantities
of selenium and other pollutants whose cumulative effects are severe and growing – and
unstudied.  Contrary to the Addendum’s claim that “the prior CEQA analyses retain their
relevance,” the evidence in the Addendum shows otherwise.  The project proposed in the
Addendum makes substantial changes to the GBP that were not previously considered and that
substantially increase the impacts evaluated in the 2009 FEIS/FEIR.  Therefore, SLDMWA’s
reliance on an addendum – rather than a Subsequent EIR and a Supplemental EIS – fails to
provide decisionmakers and the public with the information needed to make an accurate and
informed decision, in violation of CEQA and NEPA.

I. SLDMWA MUST NOT GRANT A USE AGREEMENT EXTENSION WITHOUT
FIRST OBTAINING AN NPDES PERMIT

By allowing an extension of the GBP Use Agreement, SLDMWA is authorizing the
continued discharge of pollutants, including selenium, from the Drain into Mud Slough, a water
of the United States.  SLDMWA has admitted that the Drain, a point source under the CWA,
discharges pollutants into waters of the United States.  That discharge requires an NPDES permit
under the CWA.  SLDMWA cannot lawfully authorize the continuance of this ongoing violation
of the CWA.  Therefore the extension should be denied in its entirety.  SLDMWA’s attempted
end-run around this legal mandate – by claiming that the Drain is exempt form the CWA NPDES
permit requirement – was forcefully rejected by the Ninth Circuit in its recent ruling, PCFFA v.
Glaser, ___ F.3d ___, 2019 WL 4230097 (Sept. 6, 2019), Slip Op. at 8-19.2  

On September 6, 2019, the Ninth Circuit ruled that PCFFA’s lawsuit challenging
SLDMWA’s and the Bureau of Reclamation’s failure to secure an NPDES permit for the GBP as
required by the CWA was wrongfully dismissed by the district court.  The Ninth Circuit held that

2 The Ninth Circuit’s Slip Opinion in PCFFA v. Glaser is attached as Exhibit 1.
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“Congress intended for discharges that include return flows from activities unrelated to crop
production to be excluded from the statutory exception, thus requiring an NPDES permit for such
discharges.”  PCFFA v. Glaser, Slip Op. at 15.  The wastewaters discharged through the GBP,
and specifically through the Drain, are comingled and include both agricultural return flows and
non-agriculture wastewater.  Therefore, an NPDES permit is required for operation of the Drain.

The Court correctly ruled that “the defendant carries the burden to demonstrate the
applicability of a statutory exception to the CWA” and that neither SLDMWA nor Reclamation
had presented such evidence.  Id., at 10.  Indeed, they could not carry that burden because there is
overwhelming evidence to the contrary that the flows through the Drain are not composed
“entirely” of irrigated agricultural return flows.  As PCFFA properly alleged, “discharges from
highways, residences, seepage into the [Drain] from adjacent [unfarmed] lands, and sediments
from within the [Drain]” comingle with the irrigated agriculture return flows.  Id., at 17.  Because
the polluted waters that discharge from the Drain are comingled flows, the Drain cannot lawfully
operate without an NPDES permit.  Therefore, SLDMWA cannot authorize an extension of the
GBP Use Agreement unless and until such a permit has been lawfully obtained.

II. Extension of the Use Agreement Will Cause New Significant Environmental Effects
and Will Substantially Increase the Severity of Previously Identified Effects
Necessitating Preparation of an SEIR/SEIS.

The Addendum studies the impacts of the Long-Term Storm Water Management Program
(“LTSWMP”).  If approved, the LTSWMP will add approximately 200 acres of “storage basins,”
expand the Project’s reuse area and otherwise modify the operation of the Project.  These
changes will have significant impacts that require preparation of an SEIR and SEIS. 
SLDMWA’s contrary claims are meritless.

A. Surface Water, Groundwater, and Soils

The Addendum states that the LTSWMP’s use of 200 acres of storage basins to collect
storm water for subsequent release will not significantly impact water quality.  Addendum 3-4. 
The Addendum claims that, by impounding storm flows, and metering their release onto the
reuse area, contaminated discharges would be reduced or avoided.  Id.  This assertion is based on
the assumption that storm water that would be collected in these storage basins from December
to May would not discharge pollutants such as selenium, boron, salt, and molybdenum to Mud
Slough and thence the San Joaquin River.  Addendum 3-3.  That premise is false.  An NPDES
permit is therefore required for any such discharge.  Unless and until an NPDES permit is
secured, this project may not proceed further.  

In an attempt to reduce the contaminated groundwater in these discharges, the LTSWMP
calls for wastewater sumps to be turned off “prior to and during wet weather flows.”  Id.   But as
the impounded storm water collects in these storage basins, it will interact with the already
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impaired groundwater and soils underlying and surrounding the basins, and collect and mobilize
these contaminants.  Hence, the impounded wastewater will simply create additional saturated
soils, ponds of contaminated water, and polluted run-off, all of which will continue to enter the
Drain through seepage, and ultimately discharge into Mud Slough.

Further, the approximately 180,000 cubic yards – so far – of contaminated sediment
SLDMWA claims it has removed from the Drain will leach additional contaminants back into the
system.  Much of this sediment was apparently relocated – but never treated – to old drains, and
placed in other parts of the reuse area.  Water will continue to infiltrate this contaminated
sediment, and remobilize these contaminants – including high levels of selenium and other
pollutants – into the water table, and the San Luis Drain.  

The LTSWMP would also expand the size of the reuse area.  The Addendum states that
the expansion is necessary because the existing reuse area cannot successfully manage the
seleniferous water without dangerous ponding.  Addendum 1-11.  In other words, the reuse area
was unable to serve the purpose for which it was designed.  Instead of reevaluating the wisdom
of the system, SLDMWA is doubling-down on the Project by expanding its size.  But the
SLDMWA did not perform any new modeling of the water quality impacts associated with the
LTSWMP, including impacts resulting from the increase in the size of the reuse area or the use
of these storage basins.  Addendum 3-11.  By relying on out-of-date modeling that does not
accurately reflect the LTSWMP’s impacts or the conditions at the reuse area, SLDMWA has
precluded informed decisionmaking and therefore failed to comply with CEQA and NEPA. 
Under CEQA Guidelines section 15162 and 40 C.F.R. section 1502.9(c), these new and
substantially increased impacts must be thoroughly studied in an SEIR/SEIS.

B. Biology

The changes contemplated in the Addendum will substantially increase the severity of
previously identified biological impacts and cause significant new biological impacts that were
not considered in the 2009 FEIS/FEIR.  For example, the Addendum proposes “to accumulate
storm water in the [storage basins in the GDA] as needed to reduce peak flows during high
rainfall events . . . for subsequent release of the storm water through the Drain or to the reuse
area.”  Addendum 2-3.  As the Addendum acknowledges, use of storage basins in the GDA has
the potential to expose waterfowl to water with elevated selenium levels if the basins cannot
promptly be drained.  Addendum 2-3.  But nothing in the Addendum, 2009 FEIS/FEIR, or the
Initial Study indicates that the basins will be promptly drained, or that these impacts will be
otherwise mitigated to insignificance.

The Addendum claims that “[w]ater in the basins would be distributed to the SJRIP to
meet irrigation demand as soon as practical,” but “as soon as practical” does not ensure that the
basins will be “promptly drained” to protect wildlife.  Addendum 2-3.  In fact, SLDMWA will
only deviate from its primary goal of distributing the water “as soon as practical” “[i]n rare cases
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. . . to prevent evapo-concentration if there is not sufficient reuse capacity to drain the basins.” 
Addendum 2-3 to 2-4.  The only guarantee the Addendum provides is that the basins would be
emptied by late May.  Addendum 2-4.  Aside from a late May deadline, the Addendum fails to
provide any guidelines or criteria for when the basins will be drained, nor does it even consider
what actions and facilities would be needed to promptly drain the basins to protect wildlife.

The Addendum and Initial Study argue that mitigation measures designed to limit impacts
of irrigation ditches in the 2009 FEIS/FEIR will help “avoid impacts to wildlife” from these
storage basins, but the mitigations proposed are probably – if not demonstrably – ineffective and
have their own impacts that must be considered in an SEIR/SEIS.  Addendum 2-3; Initial Study
2-14 to 2-16.  The 2009 FEIS/FEIR proposed mitigations to make irrigation ditches less
attractive and to haze birds to limit nesting and foraging in those irrigation ditches.  Addendum
3-6.  The majority of the measures designed to make irrigation ditches less attractive are
inapplicable to the storage basins, both because the physical structures are different and because
the storage basins already exist, limiting the potential to incorporate mitigations.  And hazing has
significant impacts because it displaces wildlife from its foraging, breeding and nesting habitat.
Those impacts must be examined in an SEIR/SEIS.  CEQA Guidelines § 15162(a); 40 C.F.R. §
1502.9(c).  In any event, hazing would be ineffective because it relies on observation to
determine when it is necessary – a self-defeating requirement since these storage basins will not
be monitored 24 hours a day, 7 days a week.

Furthermore, the project includes a 1,450-acre expansion of the existing reuse facility –
the SJRIP – to 7,550 acres.  The 2009 FEIS/FEIR analyzed a 6,100 acre reuse facility, and the
proposed expansion “is an additional 650 acres over the maximum size anticipated in the 2009
Final EIS/EIR.”  Addendum 2-5; 2009 FEIS/FEIR 2-2.  While the “additional acreage would be
managed in the same manner as the existing acreage with the same biological monitoring
requirements established by the U.S. Fish and Wildlife Service (USFWS) in their Biological
Opinion,” that does not negate the significant new and increased impacts that this substantial
change will have on the surrounding environment.  Addendum 2-5; CEQA Guidelines §
15162(a); 40 C.F.R. § 1502.9(c).  As the Addendum admits, “[t]he primary environmental
concern is an increased potential for ponding of seleniferous water within the fields of the SJRIP,
which could be an attractive nuisance to wildlife, particularly birds.”  Addendum 2-5.  

Indeed, in “2003, a pasture at the existing reuse area site attracted waterfowl when it was
inadvertently flooded.  This flooded area created ideal ecological conditions for shorebird
foraging and nesting and thus, a number of pairs responded opportunistically and bred in the
field.  Recurvirostrid eggs collected near the pasture had highly elevated [selenium]
concentrations.”  Addendum 3-6 to 3-7 (emphasis added).  But the Addendum dismisses this
concern, claiming that “other impacts would be created if the area is not enlarged to handle
agricultural drainage.”  Addendum 2-5.  But deliberating exposing waterfowl to these poisonous
waters is a crime under the takings prohibition of the Migratory Bird Treaty Act, 16 U.S.C.
section 703.  An SEIR/SEIS is needed both to assess the Project’s impacts on wildlife, and also
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to determine what these “other” undisclosed impacts may be and to allow the public and
decisionmakers to weigh them and make an informed decision.  

The Addendum and Initial Study again rely on ineffective mitigation measures from the
2009 FEIS/FEIR in an ill-advised attempt to reduce these new significant and substantially
increased impacts.  Supposedly, “[m]itigation contained in the Grassland Bypass Project Final
EIS/EIR for the existing reuse facility would apply to this area also.  This mitigation includes a
contingency plan in the event of inadvertent flooding in the reuse area due to breakage of a water
supply canal or delivery facility.”  Addendum 2-5; Initial Study 1-11.  But this one-page
contingency plan is vague and fails to provide any enforceable guidelines.  The plan, if it can
even be called that, recommends that “ponded water . . . be eliminated through the discharge of
the water into a tail-water return system or by pumping the water into one of the supply channels
in the project or a tail-water return system” within 24 hours.  Initial Study, Appendix D, D-2
(emphasis added).  But nothing in this contingency plan explains when or how to utilize any of
the options presented.  Nor does the plan enforce the 24-hour ponding elimination requirement. 
Instead, the contingency plan defers mitigation for ponding that occurs for more than 24 hours,
stating that “an event-specific monitoring plan will be developed to monitor the impacts on bird
species resulting from exposure to ponded water.”  Initial Study, Appendix D, D-2.  In other
words, make it up as you go.  That approach is the exact opposite of the searching examination
and public review of a project’s impacts before project approval that CEQA and NEPA demand.

While acknowledging that the SJRIP field will be increased in size, that field flooding has
occurred, and that the flooded field created “ideal ecological conditions for shorebird foraging
and nesting, and thus, a number of pairs responded opportunistically and bred in the
[contaminated] field,” the Addendum simultaneously dismisses this concern.  Instead, SLDMWA
claims that a vague and unenforceable mitigation measure that was never analyzed with regard to
a reuse area of this size is sufficient.  But it is not.  An SEIR/SEIS is required to analyze the
impacts of the proposed project.  CEQA Guidelines § 15162; 40 C.F.R. § 1502.9(c).

For the foregoing reasons, particularly the Ninth Circuit’s recent ruling requiring an
NPDES permit for commingled discharges of pollutants into a water of the United States, any
extension of the GBP Use Agreement should be denied.  SLDMWA must prepare an SEIR/SEIS
to consider the impacts of the proposed Project, including the impacts to surface water,
groundwater, soil, and biology.  SLDMWA’s reliance on an Addendum to support this highly
impactful extension violates the CWA, CEQA and NEPA.

Please make these comments part of the public record in this proceeding.
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Enclosures

LIST OF EXHIBITS

1. Pacific Coast Federation of Fisherman’s Associations, et al. v. Glaser, et al., Ninth
Circuit Case No. 17-17130, September 6, 2019 (for publication)
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FOR PUBLICATION 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

PACIFIC COAST FEDERATION OF
FISHERMEN’S ASSOCIATIONS;
CALIFORNIA SPORTFISHING
PROTECTION ALLIANCE; FRIENDS OF
THE RIVER; SAN FRANCISCO CRAB
BOAT OWNERS ASSOCIATION, INC.;
THE INSTITUTE FOR FISHERIES
RESOURCES; FELIX SMITH, 

Plaintiffs-Appellants, 

v. 

DONALD R. GLASER, Regional 
Director of the U.S. Bureau of 
Reclamation; UNITED STATES
BUREAU OF RECLAMATION; SAN LUIS
& DELTA MENDOTA WATER
AUTHORITY, 

Defendants-Appellees. 

No. 17-17130 

D.C. No.
2:11-cv-02980-

KJM-CKD 

OPINION 

Appeal from the United States District Court 
for the Eastern District of California 

Kimberly J. Mueller, District Judge, Presiding 

Argued and Submitted June 10, 2019 
San Francisco, California 

Filed September 6, 2019 
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Before:  MARY M. SCHROEDER and MILAN D. 
SMITH, JR., Circuit Judges, and DOUGLAS L. RAYES,* 

District Judge. 
 

Opinion by Judge Milan D. Smith, Jr. 
 
 

SUMMARY** 

 
  

Clean Water Act 
 
 The panel reversed the district court’s judgment in an 
action alleging that the drainage system managed by the U.S. 
Bureau of Reclamation and the San Luis & Delta Mendota 
Water Authority discharged pollutants into surrounding 
waters in violation of the Clean Water Act, 33 U.S.C. 
§§ 1251–1387. 
 
 The Central Valley Project is a federal water 
management project.  The Grasslands Bypass Project, jointly 
administered by the defendants, is a tile drainage system that 
consists of a network of perforated drain laterals underlying 
farmlands in California’s Central Valley that catch irrigated 
water and direct it to surrounding waters. 
 
 The Clean Water Act generally requires that government 
agencies obtain a National Pollutant Discharge Elimination 
System permit before discharging pollutants from any point 

* The Honorable Douglas L. Rayes, United States District Judge for 
the District of Arizona, sitting by designation. 

** This summary constitutes no part of the opinion of the court.  It 
has been prepared by court staff for the convenience of the reader. 
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source into navigable waters of the United States.  There is 
an exception to that permitting requirement “for discharges 
composed entirely of return flows from irrigated 
agriculture.”  33 U.S.C. § 1342(l)(1). 

 The panel held that the district court properly interpreted 
“discharges . . . from irrigated agriculture,” as used in 
§ 1342(l)(1), to mean discharges from activities related to
crop production.  The panel held that the district court ought
to have begun its analysis with the statutory text, but its
reliance on legislative history to construe this portion of the
statute was not erroneous.  The panel further held, however,
that the district court erred by interpreting “entirely” to mean
“majority,” and by placing the burden on plaintiffs to
demonstrate that the discharges were not covered under
§ 1342(l)(1), rather than placing the burden on defendants to
demonstrate that the discharges were covered under
§ 1342(l)(1).  The panel concluded that the district court’s
erroneous interpretation of the word “entirely” was the but-
for cause of the dismissal of plaintiffs’ Vega claim
(concerning groundwater discharges from lands underlying
a solar product), and the panel therefore reversed the district
court’s dismissal of that claim.  The panel further concluded
that the district court’s dismissal of plaintiffs’ other claims
was also erroneous, reversed the dismissal of those claims,
and remanded for the district court to reconsider them under
the correct interpretation of § 1342(l)(1).

 The panel held that the district court erred by striking 
plaintiffs’ seepage and sediment theories of liability from 
plaintiffs’ motion for summary judgment because the first 
amended complaint encompassed those claims. 
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COUNSEL 

Stephan C. Volker (argued), Alexis E. Krieg, Stephanie L. 
Clarke, and Jamey M.B. Volker, Law Offices of Stephan C. 
Volker, Berkeley, California, for Plaintiffs-Appellants. 

Brian C. Toth (argued) and Martin F. McDermott, 
Attorneys; Eric Grant, Deputy Assistant Attorney General; 
Jeffrey H. Wood, Acting Assistant Attorney General; United 
States Department of Justice, Environment & Natural 
Resources Division, Washington, D.C.; Amy L. 
Aufdemberge, Office of the Solicitor, Department of the 
Interior, Washington, D.C., for Defendants-Appellees 
Donald R. Glaser and United States Bureau of Reclamation. 
Eric J. Buescher (argued), and Joseph W. Cotchett, Cotchett 
Pitre & McCarthy LLP, Burlingame, California; Diane V. 
Rathmann, Linneman Law LLP, Dos Palos, California; for 
Defendant-Appellee San Luis & Delta Mendota Water 
Authority. 

OPINION 

M. SMITH, Circuit Judge:

California’s Central Valley features some of the most
fertile agricultural land in the United States, but it typically 
receives less rainfall than necessary to cultivate the crops 
grown in the Valley.  To help address this problem, the 
federal government has constructed and managed several 
irrigation and drainage projects. 

Plaintiffs, a group of commercial fishermen, 
recreationists, biologists, and conservation organizations, 
sued Defendants Donald Glaser, the United States Bureau of 
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Reclamation, and the San Luis & Delta Mendota Water 
Authority, alleging that the drainage system managed by 
Defendants discharges pollutants into surrounding waters, in 
violation of the Clean Water Act (CWA), 33 U.S.C. 
§§ 1251–1387.  Plaintiffs appeal several rulings by the 
district court in favor of Defendants that ultimately led to the 
stipulated dismissal of Plaintiffs’ single claim remaining for 
trial.  We reverse and remand. 

FACTUAL AND PROCEDURAL BACKGROUND 

A. Factual Background 

As “the largest federal water management project in the 
United States,” the Central Valley Project (CVP) “provides 
the water that is essential to [the California Central Valley’s] 
unparalleled productivity.”  Cent. Delta Water Agency v. 
United States, 306 F.3d 938, 943 (9th Cir. 2002).  Among 
other functions, the CVP “transfer[s] water from the 
Sacramento River to water-deficient areas in the San Joaquin 
Valley and from the San Joaquin River to the southern 
regions of the Central Valley.”  San Luis & Delta-Mendota 
Water Auth. v. Jewell, 747 F.3d 581, 594 (9th Cir. 2014). 

“Any water project that brings fresh water to an 
agricultural area must take the salty water remaining after 
the crops have been irrigated away from the service area.”  
Firebaugh Canal Co. v. United States, 203 F.3d 568, 571 
(9th Cir. 2000).  Otherwise, irrigating the selenium and salt-
rich soils causes pollutants to leach into groundwater.  The 
Grasslands Bypass Project (the Project), jointly administered 
by Defendants, was created for this purpose.  The Project is 
“a tile drainage system that consists of a network of 
perforated drain laterals underlying farmlands in 
California’s Central Valley that catch irrigated water and 
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direct it to” surrounding waters.  The map below depicts the 
Project’s location: 
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The Project includes the San Luis Drain (the Drain), 
labeled on the map above, which is designed to collect and 
convey contaminated groundwater from lands adjacent to 
and upstream of the Drain to Mud Slough.  As both parties 
acknowledge, the Drain discharges substantial quantities of 
selenium and other pollutants into the Mud Slough, the San 
Joaquin River, and the Bay-Delta Estuary. 

B. Procedural Background

Plaintiffs filed their initial complaint in November 2011, 
alleging that Defendants violated the CWA by discharging 
pollutants into the waters of the United States without a 
National Pollutant Discharge Elimination System (NPDES) 
permit, in violation of 33 U.S.C. § 1311(a).  After the district 
court granted Defendants’ motion to dismiss with leave to 
amend, Plaintiffs filed their First Amended Complaint 
(FAC). 

Defendants then moved to dismiss the FAC.  The court 
granted the motion as to all but one of Plaintiffs’ claims.  It 
determined that Plaintiffs had plausibly alleged facts “that, 
when accepted as true, suggest [that] at least some amount 
of the Project’s discharges may be unrelated to crop 
production.” 

The parties then filed cross-motions for summary 
judgment.  The court denied Plaintiffs’ motion for summary 
judgment and granted in part Defendants’ motion for 
summary judgment.  The court held that three of Plaintiffs’ 
theories of liability in their motion for summary judgment—
arguments about discharges from “seepage into the [Drain] 
from adjacent lands, and sediments from within the 
[Drain]”—did not arise from the allegations in their FAC. 
Accordingly, the court struck those three theories of liability. 
The court also determined, however, that there was a 
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genuine dispute of material fact as to whether groundwater 
discharges from lands underlying a solar product violated the 
CWA (the Vega Claim).  It therefore denied Defendants’ 
motion for summary judgment as to that claim. 

Plaintiffs moved to file a second amended complaint.  
The court denied that motion.  The court also denied 
Plaintiffs’ motion to reconsider its order ruling on the cross-
motions for summary judgment.  The parties then stipulated 
to the dismissal of Plaintiffs’ lone remaining claim “because 
the discharges from the Vega Solar Project property do not 
make up a majority of discharges from the [Project].”  The 
district court entered judgment for Defendants. 

JURISDICTION AND STANDARD OF REVIEW 

We have jurisdiction pursuant to 28 U.S.C. § 1291.  We 
review de novo the district court’s grant of summary 
judgment.  Nat. Res. Def. Council, Inc. v. County of Los 
Angeles, 725 F.3d 1194, 1203 (9th Cir. 2013).  We also 
review de novo “the district court’s interpretation of the 
CWA and its implementing regulations.”  Olympic Forrest 
Coal. v. Coast Seafoods Co., 884 F.3d 901, 905 (9th Cir. 
2018). 

ANALYSIS 

I. The District Court’s Interpretation of § 1342(l)(1) 

The CWA generally requires that government agencies 
obtain an NPDES permit before discharging pollutants from 
any point source into navigable waters of the United States.1  

1 The CWA defines “point source” as “any discernible, confined and 
discrete conveyance, including but not limited to any pipe, ditch, 
channel, tunnel, conduit, well, discrete fissure, container, rolling stock, 
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33 U.S.C. § 1323(a).  There is an exception to that permitting 
requirement, however, “for discharges composed entirely of 
return flows from irrigated agriculture . . . .”  Id. 
§ 1342(l)(1). 

The parties do not disagree that the Mud Slough, the San 
Joaquin River, and the Bay-Delta Estuary constitute 
navigable waters of the United States.  They also do not 
dispute that the Drain “discharges substantial quantities of 
selenium and other pollutants.”  At issue then is whether the 
Drain’s discharges required Defendants to obtain an NPDES 
permit, or whether the discharges were exempt from the 
permitting requirement pursuant to § 1342(l)(1). 

Plaintiffs argue that the district court committed three 
errors in its interpretation of § 1342(l)(1).  First, they 
contend that the district court erred by placing the burden of 
proving that the Drain’s discharges were not exempt on 
Plaintiffs instead of requiring that Defendants prove that the 
Drain’s discharges were exempt.  Second, they argue that the 
court erred in interpreting what constitutes “discharges . . . 
from irrigated agriculture” when it held that all discharges 
from the Drain are exempted so long as they are not 
generated by activities unrelated to crop production.  Third, 
they assert that the district court erred by interpreting the 
word “entirely” as meaning most.  We address each 
argument in turn. 

A. Burden of Proving the Statutory Exception 

In its pretrial order, the district court stated that Plaintiffs 
bore the burden of demonstrating that the discharges at issue 

concentrated animal feeding operation, or vessel or other floating craft, 
from which pollutants are or may be discharged.”  33 U.S.C. § 1362(14). 
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were not exempt from the CWA’s permitting requirement 
pursuant to § 1342(l)(1).  Plaintiffs argue that such an 
interpretation of the statute was erroneous because the 
burden was on Defendants to prove that the discharges at 
issue were covered by § 1342(l)(1). 

We agree.  To establish a violation of the CWA, “a 
plaintiff must prove that defendants (1) discharged, i.e., 
added (2) a pollutant (3) to navigable waters (4) from (5) a 
point source.”  Comm. to Save Mokelumne River v. E. Bay 
Mun. Util. Dist., 13 F.3d 305, 308 (9th Cir. 1993).  After a 
plaintiff establishes those elements, however, the defendant 
carries the burden to demonstrate the applicability of a 
statutory exception to the CWA.  See N. Cal. River Watch v. 
City of Healdsburg, 496 F.3d 993, 1001 (9th Cir. 2007).  
Because § 1342(l)(1) contains an exception to the CWA’s 
permitting requirement, Defendants had the burden of 
establishing that the Project’s discharges were “composed 
entirely of return flows from irrigated agriculture.” 

B. Interpretation of “Irrigated Agriculture”

The district court construed § 1342(l)(1) as exempting 
discharges that are related to crop production from the 
CWA’s permitting requirement.  The parties agree that, by 
focusing on the statute’s legislative history ab initio, rather 
than commencing its analysis with the text, the district 
court’s interpretive method was flawed. 

“It is well settled that ‘the starting point for 
interpreting a statute is the language of the 
statute itself.’”  Gwaltney of Smithfield, Ltd. 
v. Chesapeake Bay Found., Inc., 484 U.S. 49,
56 (1987) (quoting Consumer Prod. Safety
Comm’n v. GTE Sylvania, Inc., 447 U.S. 102,
108 (1980)).  Section 1342(l)(1) states that
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“[t]he Administrator shall not require a 
permit under this section for discharges . . . 
from irrigated agriculture.”  33 U.S.C. 
§ 1342(l)(1).  Here, rather than starting its
analysis with the text, the district court
focused first on the Senate Committee Report
accompanying the CWA to hold that the
relevant statutory text—“discharges . . . from
irrigated agriculture”—meant discharges that
“do not contain additional discharges from
activities unrelated to crop production.”

Although we agree that the district court ought to have 
begun its analysis with the statutory text, its reliance on 
legislative history to construe this portion of the statute was 
not erroneous.  “It is a fundamental canon of statutory 
construction that the words of a statute must be read in their 
context and with a view to their place in the overall statutory 
scheme.”  Davis v. Michigan Dep’t. of Treasury, 489 U.S. 
803, 809 (1989).  “The purpose of statutory construction is 
to discern the intent of Congress in enacting a particular 
statute.”  Robinson v. United States, 586 F.3d 683, 686 (9th 
Cir. 2009) (quoting United States v. Daas, 198 F.3d 1167, 
1174 (9th Cir. 1999)). 

Section 1342(l)(1) does not define “irrigated 
agriculture.”  In determining the plain meaning of a word, 
we may consult dictionary definitions in an attempt to 
capture the common contemporary understandings of a 
word.  See Transwestern Pipeline Co., LLC v. 17.19 Acres 
of Prop. Located in Maricopa Cnty., 627 F.3d 1268, 1270 
(9th Cir. 2010).  The definition of agriculture—“the science 
or art of cultivating the soil, harvesting crops, and raising 
livestock,” Webster’s Third New International Dictionary 
44 (2002)—shows that the term has a broad meaning that 
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encompasses crop production.  The “ordinary, 
contemporary, and common meaning” of agriculture 
likewise supports a broad interpretation of the term.  United 
States v. Iverson, 162 F.3d 1015, 1022 (9th Cir. 1998). 

Although the plain meaning of the statutory text 
demonstrates that agriculture has a broad meaning, it does 
not resolve whether the discharges at issue here are exempt 
from the CWA’s permitting requirement.2  As a result, “we 
may [also] use canons of construction, legislative history, 
and the statute’s overall purpose to illuminate Congress’s 
intent” in enacting § 1342(l)(1).  Ileto v. Glock, Inc., 
565 F.3d 1126, 1133 (9th Cir. 2009) (quoting Jonah R. v. 
Carmona, 446 F.3d 1000, 1005 (9th Cir. 2006)). 

In this instance, we begin by considering the legislative 
history of § 1342(l)(1).  In its original form, the CWA did 
not contain any exceptions to its permitting requirement.  See 
Nw. Envtl. Def. Ctr. v. Brown, 640 F.3d 1063, 1072 (9th Cir. 
2011), rev’d and remanded sub nom. Decker v. Nw. Envtl. 
Def. Ctr., 568 U.S. 597 (2013).  Five years after its 
enactment, however, Congress amended the CWA to include 
an exception for discharges composed entirely of return 
flows from irrigated agriculture.  Id. at 1073.  “Congress did 
so to alleviate EPA’s burden in having to issue permits for 
every agricultural point source.”  Id.  By passing 
§ 1342(l)(1), Congress sought “to limit the exception to only
those flows which do not contain additional discharges from
activities unrelated to crop production.”  S. Rep. No. 95-370,
35 (1977), as reprinted in 1977 U.S.C.C.A.N. 4326, 4360.

2 One issue disputed by the parties, for example, is whether 
discharges from fallow and retired lands fall under § 1342(l)(1).  The 
plain meaning of the statutory text does not definitively answer that 
question. 
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This history supports the district court’s interpretation of 
“irrigated agriculture” as used in § 1342(l)(1). 

The statute’s legislative history also reveals that 
Congress passed § 1342(l)(1) to treat equally under the 
CWA’s permitting requirement farmers relying on irrigation 
and those relying on rainfall.  See 123 Cong. Rec. 39,210 
(Dec. 15, 1977) (statement of Sen. Wallop: “This 
amendment corrects what has been a discrimination against 
irrigated agriculture. . . . Farmers in areas of the country 
which were blessed with adequate rainfall were not subject 
to permit requirements on their rainwater run-off, which in 
effect . . . contained the same pollutants.”); 123 Cong. Rec. 
26,702 (Aug. 4, 1977) (statement of Sen. Stafford: “This 
amendment promotes equity of treatment among farmers 
who depend on rainfall to irrigate their crops and those who 
depend on surface irrigation which is returned to a stream in 
discreet conveyances.”).  Indeed, one legislator said that an 
NPDES permit would not be required for “a vast irrigation 
basin that collects all of the waste resident of irrigation water 
in the Central Valley and places it in [the San Luis Drain] 
and transport[s] it . . . [to] the San Joaquin River.”  Brown, 
640 F.3d at 1072.  This history supports the view that 
Congress intended for “irrigated agriculture,” as used in 
§ 1342(l)(1), to be defined broadly and include discharges
from all activities related to crop production.

Plaintiffs argue that such an interpretation of the 
statutory exception is erroneous because it would exempt 
fallow and retired lands from the CWA’s permitting 
requirement.  That result, however, complies with our prior 
case law addressing the Project.  We have ordered 
Defendants, in separate litigation, to provide drainage “to 
lands receiving water through the San Luis Unit.” 
Firebaugh Canal Co., 203 F.3d at 572.  The retirement of 

Case: 17-17130, 09/06/2019, ID: 11422946, DktEntry: 52-1, Page 13 of 19

Comment Letter 2 Grassland Bypass Project
Volker, Attorney North Coast 

Rivers Alliance et. al.

32



farmlands was a component of that drainage plan. 
Firebaugh Canal Water Dist. v. United States, 712 F.3d 
1296, 1300 (E.D. Cal. 2013).  To hold that drainage from 
retired lands does not fall under the CWA’s statutory 
exception for discharges from irrigated agriculture would 
lead to contradictory and illogical results.  Cf. United States 
v. Fiorillo, 186 F.3d 1136, 1153 (9th Cir. 1999).  We decline
to require Defendants to provide a drainage plan that
includes the retirement of farmland, on the one hand, and
hold that those activities violate the CWA absent a permit,
on the other.

For these reasons, § 1342(l)(1)’s statutory text, as well 
as its context, its legislative history, and our prior case law 
on the Project, demonstrate that Congress intended to define 
the term “irrigated agriculture” broadly.  Accordingly, we 
hold that the district court’s interpretation of the phrase was 
accurate. 

C. Interpretation of “Entirely”

We next address Plaintiffs’ contention—which 
Defendants do not dispute—that the district court erred by 
holding that § 1342(l)(1) exempts discharges from the 
CWA’s permitting requirement unless a “majority of the 
total commingled discharge” is unrelated to crop production. 
They argue that such an interpretation of the statutory text 
was mistaken because the text states that the exception 
applies to “discharges composed entirely of return flows 
from irrigated agriculture.”  33 U.S.C. § 1342(l)(1). 

We agree that the district court’s majority rule 
interpretation misconstrued the meaning of “entirely,” as 
used in § 1342(l)(1).  Although “entirely” is not defined by 
the statute, we begin by considering its “ordinary, 
contemporary, common meaning.”  Iverson, 162 F.3d 
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at 1022.  “Entirely” is defined as “wholly, completely, 
fully.”  Webster’s Third New International Dictionary 
758 (2002).  That definition differs significantly from 
“majority,” the meaning that the district court gave the term. 

The district court rejected a literal interpretation of 
“entirely” because it reasoned that it “would lead to an 
absurd result.”  We disagree.  “Claims of exemption, from 
the jurisdiction or permitting requirements, of the CWA’s 
broad pollution prevention mandate must be narrowly 
construed to achieve the purposes of the CWA.”  N. Cal. 
River Watch, 496 F.3d at 1001.  Given the many activities 
related to crop production that fall under the definition of 
“irrigated agriculture,” Congress’s use of “entirely” to limit 
the scope of the statutory exception thus makes perfect 
sense.  The text demonstrates that Congress intended for 
discharges that include return flows from activities unrelated 
to crop production to be excluded from the statutory 
exception, thus requiring an NPDES permit for such 
discharges. 

D. Effect of Errors on Plaintiffs’ Claims 

Having determined that the district court erred by placing 
the burden of demonstrating eligibility for the exception on 
Plaintiffs, rather than on Defendants, and by misinterpreting 
“entirely,” as used in § 1342(l)(1), we next consider the 
effect of those errors on Plaintiffs’ claims.  Defendants argue 
that the district court’s errors were harmless because “the 
record contains no evidence of any discharge of pollutants 
unrelated to agricultural flows.” 

We begin with Plaintiffs’ Vega Claim.  The district court 
denied Defendants’ motion for summary judgment as to that 
claim because it determined that “Plaintiffs [] have provided 
sufficient evidence to raise an inference that discharges 
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underneath the Vega Project originate from the solar project 
itself, as opposed to [from] other nearby agricultural lands.”  
Plaintiffs stipulated to the dismissal of that claim because 
they were “unlikely to succeed [in demonstrating that] the 
discharges from the [Vega Claim] do not make up a majority 
of discharges from the [Project].”  The district court’s 
interpretation of the word “entirely” to mean “majority”—
which both parties now concede was erroneous—was thus 
the but-for cause of the dismissal of Plaintiffs’ Vega Claim. 
It is reasonable to believe that Plaintiffs would have 
proceeded to trial under the correct interpretation of 
§ 1342(l)(1), which requires Defendants to prove that the
discharges were composed entirely of return flows from
irrigated agriculture.  We therefore reverse the district
court’s dismissal of that claim.

The district court’s dismissal of Plaintiffs’ other claims 
was also erroneous. In its order ruling on the parties’ cross-
motions for summary judgment, the district court 
determined that, apart from the Vega Claim, Plaintiffs had 
failed to “provide any evidence” to show that discharges 
stemmed from activities unrelated to crop production. 
Because the burden of demonstrating the applicability of 
§ 1342(l)(1) should have been on Defendants, rather than on
Plaintiffs, however, Plaintiffs were not required to present
any evidence.  Instead, Defendants ought to have been
required to demonstrate that the discharges at issue were
composed entirely of return flows from irrigated agriculture.
Accordingly, the lack of evidence demonstrating that the
discharges stemmed from activities unrelated to crop
production should not have been fatal to Plaintiffs.  Cf.
Gilbrook v. City of Westminster, 177 F.3d 839, 871 (9th Cir.
1999) (“Such an inference from lack of evidence would
amount to no more than speculation.”).  We therefore reverse
the district court’s dismissal of Plaintiffs’ other claims and
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remand for the district court to reconsider them under the 
correct interpretation of § 1342(l)(1). 

II. The District Court’s Striking of Plaintiffs’ Claims

Plaintiffs argue that the district court also erred by
striking their theories of liability “based on discharges from 
highways, residences, seepage into the [Drain] from adjacent 
lands, and sediments from within the [Drain]” from 
Plaintiffs’ motion for summary judgment.  The court held 
that those claims were not encompassed by Plaintiffs’ FAC. 

“Rule 8’s liberal notice pleading standard . . . requires 
that the allegations in the complaint ‘give the defendant fair 
notice of what the plaintiff’s claim is and the grounds upon 
which it rests.’”  Pickern v. Pier 1 Imports (U.S.), Inc., 
457 F.3d 963, 968 (9th Cir. 2006) (quoting Swierkiewicz v. 
Sorema N.A., 534 U.S. 506, 512 (2002)).  “A party need not 
plead specific legal theories in the complaint, so long as the 
other side receives notice as to what is at issue in the case.” 
Am. Timber & Trading Co. v. First Nat’l Bank of Oregon, 
690 F.2d 781, 786 (9th Cir. 1982).  But if a “the complaint 
does not include the necessary factual allegations to state a 
claim, raising such claim in a summary judgment motion is 
insufficient to present the claim to the district court.”  Navajo 
Nation v. U.S. Forest Serv., 535 F.3d 1058, 1080 (9th Cir. 
2008). 

Here, Plaintiffs’ FAC alleged that the Drain discharged 
“polluted groundwater . . . originating from parcels where no 
farming occurs because, for instance, these parcels have 
been fallowed or retired from agricultural use.”  The theories 
of liability struck by the district court argued that Defendants 
violated the CWA because the Drain picked up seepage from 
non-irrigated land on its way to the Mud Slough, and 
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because the Drain discharged pollutants from seepage and 
sediment within the Drain. 

Although we agree with Defendants that Plaintiffs’ 
complaint did not specifically allege their seepage and 
sediment theories of liability, we reject the contention that 
Defendants had not been given fair notice of those theories. 
Plaintiffs’ essential allegation was that the Drain’s 
discharges violated the CWA because of where the 
contaminants in the discharges originated from—“for 
instance, [] parcels [that] have been fallowed or retired from 
agricultural use.”  Plaintiffs’ seepage and sediment claims, 
which alleged that contaminants from “highways, 
residences, seepage . . . and sediment” commingled with 
other discharges and thereby violated the CWA, alleged that 
contaminants originated from other locations, too.  Those 
allegations were thus encompassed by the allegations in the 
FAC.  Indeed, at oral argument, Defendants conceded that 
they “received [Plaintiffs’] expert witness reports,” “were on 
notice as to what their expert was talking about,” and “had 
enough information to respond” to the seepage and sediment 
theories of liability discussed in Plaintiffs’ expert witness 
reports.  These facts, when taken together, compel the 
conclusion that Plaintiffs’ FAC provided Defendants with 
fair notice of their seepage and sediment theories of liability. 
Accordingly, we reverse the district court’s striking of 
Plaintiffs’ seepage and sediment claims from their motion 
for summary judgment.3 

3 The district court held, in the alternative, that Plaintiffs’ seepage 
and sediment claims were “unsupported by evidence.”  Because we hold 
that the district court erred in its interpretation of § 1342(l)(1), however, 
we remand Plaintiffs’ seepage and sediment claims for the district court 
to determine whether they survive summary judgment under the correct 
interpretation of the statutory exemption. 
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CONCLUSION 

The district court properly interpreted “discharges . . . 
from irrigated agriculture,” as used in § 1342(l)(1), to mean 
discharges from activities related to crop production.  It 
erred, however, by interpreting “entirely” to mean 
“majority,” and by placing the burden on Plaintiffs to 
demonstrate that the discharges were not covered under 
§ 1342(l)(1), rather than placing the burden on Defendants
to demonstrate that the discharges were covered under
§ 1342(l)(1).  The district court also erred by striking
Plaintiffs’ seepage and sediment theories of liability from
Plaintiffs’ motion for summary judgment because the FAC
encompassed those claims.

REVERSED and REMANDED. 
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                               CA 
Save Our Streams Council 

       
 
 
 
November 5, 2019 
 
Ashley Peters,  
Central Valley Regional Water Quality Control Board,  
11020 Sun Center Drive #200,  
Rancho Cordova, CA 95670-6114.  
  
Via Email: Ashley.Peters@waterboards.ca.gov  
 
 
Re: Comments on Tentative Waste Discharge Requirements (WDRs) for Surface Water 
Discharges from the Grassland Bypass Project in Merced and Fresno Counties. 
 
On behalf of the Pacific Coast Federation of Fishermen’s Associations (PCFFA) and the Institute 
for Fisheries Resources (IFR), and the signatory organizations1 on these comments, we 

1 Signatories Include: AquAlliance, California Water Impact Network, California Sportfishing Protection 
Alliance, Center for Biological Diversity, Crab Boat Owners Association, Environmental Water Caucus, Friends 
of the River, Planning and Conservation League, San Francisco Bay Keeper, Restore the Delta, and Sierra Club 
California join in this letter.  
 

Comment Letter 3 Grassland Bypass Project
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PCFFA et. al.

1
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respectfully submit the following comments to the Central Valley Regional Water Quality 
Control Board (Regional Board) concerning the proposed Tentative WDRs (ORDER R5-2015-
0094-01) for continued Surface Water Discharges from the Grasslands Bypass Project (GBP)2 
and implementing changes described in Notice of Availability (SCH No. 2007121110), draft 
Addendum to the 2009 GBP EIR/EIS and CEQA Initial Study Long-Term Storm Water 
Management Plan (GBP Storm Water Plan), 2020-2045.3  The Tentative WDRs would authorize 
continued discharges of stormwater commingled with selenium-laden agricultural drainage into 
the San Luis Drain and to Mud Slough (North) and the San Joaquin River from January 1, 2020 
through December 31, 2045. 
 
The GBP began in 1995 as a two-year program. Its federal use agreements have now been 
extended in three separate use agreements and numerous WDRs.  All of the permits, 
environmental reviews, and findings that supported these use agreements and WDRs were 
predicated on zero discharge at the end of each agreement’s term:  first for 5 years, then 10 more 
years, and then 10 additional years.  All that time—25 years in total—polluted discharge from 
the GBP was either entirely exempt from meeting protective water quality standards, or only 
required to meet relaxed, greatly reduced standards.  Furthermore, over that 25-year-period the 
GBP steadily reduced both its monitoring of polluted discharges and its compliance with water 
quality standards.  
 
The First Use agreement4 (1995) for the San Luis Drain authorized use of a 28-mile portion of 
the Drain by the San Luis Delta Mendota Water Authority (SLDMWA) to carry agricultural 
drainage water to Mud Slough. There was no stipulation to discharge stormwater. In fact, in a 
1997 report titled, “A Storm Event Plan for Operating the Grassland Bypass Project”5, 
SLDMWA raised several issues regarding use of the Drain during major storm events in the 
GBP including:  

1. Storm water runoff carries sediment that should not be transported in the Grassland 
Bypass, or deposited in the San Luis Drain;  

2. It is not possible during major storm events to separate agricultural drainage water 
from surface runoff and storm water flows;  

2 Available at these links: 
https://www.waterboards.ca.gov/centralvalley/board_decisions/tentative_orders/grassland/r5-2015-0094-
01_tent_wdr.pdf 
https://www.waterboards.ca.gov/centralvalley/board_decisions/tentative_orders/grassland/r5-2015-0094-
01_tentwdr_noph.pdf 

3 Available at these links: 
http://sldmwa.org/grasslandbypass/NOA_CEQA_GBP%20Addendum%2008-14-19.pdf  
http://sldmwa.org/grasslandbypass/LTSWMP%20Initial%20Study%20080519.pdf  
http://www.sldmwa.org/grasslandbypass/LTSWMP%20Addendum%20080519.pdf  
  
4 See http://calsport.org/news/wp-content/uploads/GBP-First-Use-Agreement-1995.pdf  
 
5 See pages 2-3: "A Storm Event Plan for Operating the Grassland Bypass Project” by the Grassland Area 
Farmers and the SLDMWA, 1997.   
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3. It will not be possible to divert all of the commingled surface runoff, storm water 
flows, and agricultural drainage water through the Grassland Bypass Channel 
during major storm events.  

4. During some storm events, the instantaneous flow rate in Panoche Creek, which 
carries water from hills adjacent to the agricultural area can exceed 12,000 cubic 
feet per second, while the average daily flow rate during such events can exceed 
2,000 cubic feet per second. These flows can generate more than 40,000 acre-feet of 
water during a two week period that includes a storm event.  

 
Further, both the purpose of the project and use agreement confirm the use only for agricultural 
drainage.  For example, the Grassland drainers stated explicitly in 1997 that “[t]he Grassland 
Bypass Channel and the San Luis Drain were designed and constructed explicitly for the purpose 
of conveying agricultural drainage water. Neither facility can accommodate storm water flows 
nor surface runoff from major storm events.”6  The 1995 First Use Agreement stated clearly that 
“the [SLDMWA] has requested that the UNITED STATES permit it to use a portion of the San 
Luis Drain consisting of approximately 28 miles from the terminus (Kesterson Reservoir) to 
Milepost 105.72, Check 19 (near Russell Avenue) for the discharge and transportation of a 
maximum flow of 150 cubic feet per second (cfs) of drainage water to Mud Slough (said portion 
hereinafter referred to as the Drain.”7 Finally, NEPA documents associated with the use 
agreements all stated the purpose of the project was for “a field experiment designed to evaluate 
approaches to agricultural drainage management. There is no commitment, at this time, to 
approve long-term use of the Drain.”8  
 
The water districts and other users of the drainage provided by the GBP under the its storm water 
plan are now proposing a fourth federal use agreement starting in January 2020 and extending 
through 2045, an additional 25 years.  This fourth agreement and the continuation of discharges 
associated with it would be authorized by these proposed tentatively WDRs.  The Regional 
Board must deny this brazen attempt to continue to circumvent legitimate water quality 
standards.  Not only is this tentative WDR not sufficiently supported under CEQA—which 
requires a full EIR rather than a mere addendum in cases such as this one where the original 
report planned on zero discharge and had a different project purpose and definition—but 
enforcement of these standards is vital to native species on the verge of extinction.  The tentative 
WDRs would allow the discharge of storm and agricultural drain water laced with selenium and 
other toxic drain water constituents such as salt, sulfates, boron, molybdenum, and mercury. 
Without strong action by the Regional Board, some of these species may not exist after 25 more 
years of business as usual, and migratory bird deformities would continue into the foreseeable 
future.  

6 Ibid. page 12 (emphasis added).  
 
7 Op. cit. First Use Agreement 1995 pages 1-2 (emphasis added).  

8 USBR, SLDMWA, EPA & USFWS letter to Karl Longly, CVRWQCB 11-3-95 page 2 
http://calsport.org/news/wpcontent/uploads/USBR-SLDMWA-EPA-USFWS-11-3-95-Ltr-to-CRWQCB.pdf 
and Supplemental Environmental Assessment April 1991 and the FONSI dated October 18,1991.  
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If, on the other hand, the tentative WDRs are not approved, all discharges, including stormwater 
discharges, into the San Luis Drain from the GBP would be required to cease.  This bold action 
would result in the cessation of pollution from selenium-laden agricultural drainage.  The 
Regional Board must act now to stop further degradation to downstream beneficial uses and 
fulfill its 25-year-old promise to end of this pollution.   
 
We, the signatory organizations on these comments, thus recommend that the proposed 25-year 
extension to use the San Luis Drain to discharge stormwater into Mud Slough (North) and the 
San Joaquin River be denied, and that no permit or use agreement be granted.  At a minimum, a 
full Environmental Impact Report/Statement (EIR/EIS) must be prepared.  Below, we detail our 
concerns in several areas and recommend what we believe is the only reliable and cost-effective 
solution—order the cessation of this polluted discharge.9   
 
The CEQA Analysis in the 2009 GBP EIR/EIS and 2019 Addendum do not Support the 
Tentative WDRs. 
    
Under CEQA a supplemental EIR is required if, as defined in CEQA Guidelines Section 
15162(a)(1): (a) there have been substantial changes to the Project; (b) new significant 
environmental effects have been identified; or (c) there has been a substantial increase in the 
severity of previously identified significant effects.  The 2009 EIR/EIS was based on the premise 
that all drainage discharges into the San Luis Drain would cease by the end of 2019.  Thus, the 
GBP Stormwater Plan and associated Tentative WDRs include both a substantial change and 
environmental effects not included in the 2009 GBP EIR/EIS.    
  
Under the proposed Tentative WDRs contaminated discharges would continue adding 
stormwater commingled with subsurface agricultural drainage into the San Luis Drain for an 
additional 25 years. This is a substantial change and should be analyzed in a full EIR/EIS. There 
are numerous impacts from this extension that are significant and need to be disclosed, 
including: (1) cumulative impacts to downstream beneficial uses; (2) the failure to meet 
protective water quality standards; (3) impacts to endangered and listed species; and (4) 
migratory bird impacts. All of these impacts warrant a full EIR/EIS analysis to adequately 
inform decision makers of the risks posed by continuing these discharges without proper permits 
and compliance with the Clean Water Act, including state and federal non-degradation policies.  
  
The undersigned organizations have long-standing interests in the GBP because contaminants in 
agricultural drainage discharges have profound effects to the environment, including effects to 

9 The San Joaquin Valley Drainage Program (SJVDP) A Management Plan for Agricultural Subsurface Drainage 
and Related Problems on the Westside San Joaquin Valley, also known as the “Rainbow Report” (September 
1990); see also USGS Technical Analysis of In-Valley Drainage Management Strategies for the Western San 
Joaquin Valley, California Open-File Report 2008-1210 By: Theresa S. Presser and Steven E. Schwarzbach 
https://pubs.er.usgs.gov/publication/ofr20081210:; USBR Final Environmental Impact Statement for San 
Luis Drainage Feature Re-evaluation (May 2006 and Record of Decision (ROD) (March 2007) (selecting the 
“In-Valley/ Water Needs/ Land Retirement Alternative.”).   
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downstream waterways, aquatic life, and migratory birds. We hereby include our previous 
comments on the GBP EIR/EIS and Basin Plan Amendment by reference.10  
                                                                                                                                                                                        
The Tentative WDRs effectively sanction continued excessive pollution, especially during 
stormwater events, of Mud Slough (North), the San Joaquin River, and ultimately the 
Sacramento-San Joaquin Delta and San Francisco Bay, by failing to enforce science-based 
protective water quality standards for selenium and allowing the continued contamination of 
these water bodies. Excess selenium in streams kills or deforms fish and other aquatic life and is 
a human health concern in drinking-water supplies. Under the Tentative WDRs, selenium (and 
other harmful drain water pollutants, such as salt, sulfates, boron, molybdenum, and mercury) 
will continue to be discharged from the federally owned San Luis Drain directly into the waters 
of California and the United States. The failure to enforce protective selenium water quality 
objectives transfers pollution from Grassland drainers, through the federal San Luis Drain, to the 
waters of the State, and thus harms beneficial uses of these waters for our members’, domestic 
water supplies, public health, and other public trust values.  In addition, climate impacts not 
previously considered must be disclosed in a full EIR/EIS review.  
 
An NPDES Permit Should be Required for GBP Stormwater and Subsurface Drainage 
Discharges into Surface Waters. 
 
On September 6, 2019 the Ninth Circuit Court of Appeals ruled that commingled discharges 
from the GBP are not exempt from NPDES permitting requirements.  Pac. Coast Fed'n. of 
Fishermen's Ass'ns v. Glaser, 937 F.3d 1191, 1199 (9th Cir. 2019).  In reaching its decision, the 
Court issued a landmark rulings under the Clean Water Act’s exemption for discharges from 
irrigated agriculture.  First, the Court held that the Defendants had the burden of establishing that 
their discharges were “composed entirely of return flows from irrigated agriculture.”  Id. at 1197.  
Second, the Court ruled that only those discharges that are composed entirely of return flows 
from irrigated agriculture were exempt.  Id.    
 
Applying these rulings to the commingled discharges of the Grasslands Bypass Project, the Court 
held that all of the Plaintiffs’ claims should proceed.  Id. at 1200.  Because those commingled 
discharges were not composed entirely of return flows from irrigated agriculture, they did not 
fall within the exemption.  In other words, the Court held that the return flow exemption from the 

10 These comments are as follows: Coalition comments of environmental, fishing, and environmental justice 
organizations opposed U.S. EPA's proposed federal water quality criteria for selenium applicable to California. 
March 28, 2019. Available at http://calsport.org/news/wp-content/uploads/PCL-et.-al-Cmt-Letter-EPA-Ca-
Selenium-Criteria-Doc-No.-EPA-HQOW-2018-00....pdf; Comments of the Pacific Coast Federation of 
Fishermen’s Associations Requesting Denial of Proposed Waste Discharge Requirements for Surface Water 
Discharges from the Grassland Bypass Project, Stephan C. Volker. June 22, 2015. Available at 
https://www.waterboards.ca.gov/centralvalley/water_issues/grassland_bypass/wdrs_development_archive
/2015may/ 2015_05_gbp_com_pcffa.pdf; Re: Land Retirement Benefits to Grasslands Bypass Project and 
Draft Waste Discharge Requirements, Coalition Letter to CVRWQCB Follow-up on Grasslands WDR. 
September 8, 2014. Available at http://calsport.org/news/wp-content/uploads/Coalition-response-letter-to-
Longley-re-gbp-land-retirement.pdf; Coalition Comments Re Draft Waste Discharge Requirements for the 
Grassland Bypass Project. June 30, 2014. Available at http://calsport.org/news/wp-content/uploads/Final-
coalition-comments-on-Draft-GBP-WDR-6.30.14.pdf.   
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Clean Water Act’s NPDES permit requirements did not apply based on the fact that non-exempt 
flows were commingled with discharges from irrigated agriculture. 
 
The US Environmental Protection Agency (USEPA), and by delegation under the Clean Water 
Act (CWA) and California’s Porter-Cologne Water Quality Control Act, California State and 
Regional Water Quality Control Boards, have the authority to regulate agricultural drainage 
under the CWA under comprehensive federal statutory authority for regulating pollutant 
discharges to the nation’s navigable waters. The term “pollutant” under Porter-Cologne includes 
“agricultural waste discharged into water,” and the term “navigable waters” encompasses the San 
Joaquin River, its principal tributaries, and inflowing ditches and drains.11  Thus, discharges of 
agricultural drainage water to the San Joaquin River and its tributaries are subject to regulation 
under the CWA (Thomas and Leighton-Schwartz, 1990). The GBP Stormwater Plan should be 
required to obtain a NPDES permit to discharge pollution to navigable waters or to discharge 
commingled groundwater, surface water and agricultural drainage containing pollutants such as 
selenium, boron, salt, sulfate and mercury.12  
 
There is significant ongoing discharge of selenium-laden drainage and contaminated 
groundwater from the GBP. For example, during the winter/spring of 2017, water quality 
monitoring data show high selenium concentrations (e.g., 20-40 μg/L) associated with high flow 
conditions in water entering the San Luis Drain from the GBP.  The figure below shows 
selenium concentrations at Site B2 in the San Luis Drain during 2017.  
  
  

   
  
Although the San Luis Drain adds a relatively small percentage of flow to Mud Slough, it 
nevertheless substantially increased the selenium concentrations in Mud Slough in 2017 to 

11 See, e.g., Karl Phale, Water Quality Control In California: Citizen Participation In the Administrative Process, 1 
Ecology Law Quarterly 400, 406 (1971), available at 
https://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=1011&context=elq  (“Among the items 
defined as waste prior to the Porter-Cologne Act are .... agricultural drainage waters containing materials not 
present prior to use,...and materials used in agricultural operations which are not intentionally applied to 
waters, such as insecticides, herbicides, and other chemicals.”) 

12 See, e.g., EPA’s NPDES description on its website, available at https://www.epa.gov/cwa-404/clean-water-
act-section-402-national-pollutant-discharge-elimination-system.  
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unacceptably high levels of 5-10 μg/L. Dilution is not the solution to pollution—especially in the 
case of selenium, which bioaccumulates in the food chain and magnifies impacts on fish, 
wildlife, migratory birds, and terrestrial species (Lemly and Skorupa, 2007; Skorupa 1998; USDI 
1998).  According to selenium expert Dr. Dennis Lemly, the 5 ug/L is a badly outdated number 
from the 80's and 90's, which has been shown repeatedly through field case study research to be 
under protective. In other words, 5 ug/L won't protect downstream fish and wildlife, including 
salmon.13 
 

 
  
The 5 μg/L Se Water Quality Objective in the WDR for Mud Slough and the San Joaquin 
River from Sack Dam to Vernalis is not Protective of Downstream Beneficial Uses and 
Public Trust Resources.   
 
The 5 μg/L selenium water quality objective in the Basin Plan for Mud Slough (North) and the 
San Joaquin River from Sack Dam to Vernalis and referenced in Table 5.2 of Attachment A in 
the Tentative WDRs is not protective of downstream beneficial uses including fish and wildlife 
resources that use those surface waterways.  The USEPA in the 1990’s had proposed a 5 μg/L 
selenium water quality objective for California in the California Toxics Rule (CTR). Pursuant to 
the Endangered Species Act (ESA), and prior to the USEPA promulgating water quality 
objectives (including selenium) for the CTR, the USEPA was required to consult with the US 
Fish and Wildlife Service and the National Marine Fisheries Service (collectively, “Services”) 
and obtain the Services’ concurrence that none of the proposed criteria would jeopardize any 
ESA-listed species. Upon that review, the Services found that the 5 μg/L chronic criterion for 
selenium proposed by USEPA in the CTR would likely jeopardize 15 ESA-listed species 

13 Dr. Dennis Lemly personal communication to Pacific Advocates, dated 10-26-19: “... refer to the peer-
reviewed published guidelines for selenium toxicity given in my book (Lemly, A.D.  2002.  Selenium Assessment in 
Aquatic Ecosystems:  A Guide for Hazard Evaluation and Water Quality Criteria.  Springer-Verlag, New York), 
and the current national regulatory criteria issued by EPA in 2016 
(https://www.epa.gov/sites/production/files/2016-06/documents/se_2016_fact_sheet_final.pdf).  These 
information sources establish water limits for protection of fish and other aquatic life, at 1-2 ug/L (my book, <1 
for organic selenium, 2 for inorganic selenium; EPA = 1.5).” 
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(Emphasis added).14 To avoid a final ‘‘Jeopardy Opinion’’ from the Services, and the associated 
legal ramifications, the USEPA agreed to reevaluate their CWA criteria guidance for selenium 
by 2002 (FWS and NMFS 2000).15  
 
From page 30 of Attachment A for the Tentative WDRs: 

 
  

The selenium objectives for Mud Slough and the San Joaquin River based on the current state of 
knowledge of selenium toxicology are not protective of beneficial uses. Both the Canadian 
government and the USEPA have established water quality criteria to protect aquatic life that are 
substantially lower than the 5 μg/L Basin Plan selenium objectives for Mud Slough and the San 
Joaquin River. Even the new EPA criteria are unlikely to be adequately protective.  A recent 
Canadian study16concluded  “that fish exposed to aqueous selenite concentrations at levels 
similar to the current CCME[Canadian Council of Ministers of the Environment] water quality 
guideline for the protection of aquatic life (1 μg/L) can exceed tissue guidelines for the 
protection of fish populations established by the USEPA and that there is potential for adverse 
effects particularly in developing embryos.”  The authors also state:  "In Canada, Se 
bioaccumulation exceeding the toxicity threshold for fish tissues set by the USEPA and the BC 
MoE (there are currently no federal tissue-based guidelines in Canada) have been documented 
recently in areas downstream of coal, uranium, and metal mining operations, even in cases where 

14 Final Biological Opinion on the effects of the U.S. Environmental Protection Agency's "Final Rule for the 
Promulgation of Water Quality Standards: Establishment of Numeric Criteria for Priority Toxic Pollutants for 
the State of California (March 24,2000), available at 
https://www.regulations.gov/contentStreamer?documentId=EPA-HQ-OW-2018-0056-
0144&contentType=pdf.  
 
15 Id. 

16 https://www.ncbi.nlm.nih.gov/pubmed/31145497 Distribution of Experimentally Added Selenium in a 
Boreal Lake Ecosystem Environ Toxicol Chem. 2019 Sep;38(9):1954-1966. doi: 10.1002/etc.4508. Epub 2019 
Jul 26. Pg 1955 and USGS and USEPA reported on fish sampling downstream of Libby Dam in Montana, USA, 
where every sample of Mountain Whitefish ovaries had Se concentrations well in excess of EPA's new (2016) 
ovary tissue criterion even though all water samples (along 100+ river miles of sampling) were at < 1.2 ppb 
Se.  Also, it was confirmed that the chemical form of selenium in that stretch is predominantly selenate, the 
same speciation as in the San Joaquin River watershed. 
See:   https://www.epa.gov/newsreleases/epa-and-partners-release-data-and-findings-kootenai-river-
sampling-effort  
See:  https://www.sciencebase.gov/catalog/item/5d3b6ef1e4b01d82ce8d7aef 
 

Comment Letter 3 Grassland Bypass Project
Oppenheim 

PCFFA et. al.

8

https://www.regulations.gov/contentStreamer?documentId=EPA-HQ-OW-2018-0056-0144&contentType=pdf
https://www.regulations.gov/contentStreamer?documentId=EPA-HQ-OW-2018-0056-0144&contentType=pdf
https://www.regulations.gov/contentStreamer?documentId=EPA-HQ-OW-2018-0056-0144&contentType=pdf
https://www.ncbi.nlm.nih.gov/pubmed/31145497
https://www.ncbi.nlm.nih.gov/pubmed/31145497
https://apc01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.epa.gov%2Fnewsreleases%2Fepa-and-partners-release-data-and-findings-kootenai-river-sampling-effort&data=02%7C01%7C%7Cfb66b1df97664c9a937008d75d8dfdbb%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C637080737308741666&sdata=6WTjp0yZotVpqmmndi%2Bkw%2FQhxz%2FMbPOApbbAI33amWk%3D&reserved=0
https://apc01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.epa.gov%2Fnewsreleases%2Fepa-and-partners-release-data-and-findings-kootenai-river-sampling-effort&data=02%7C01%7C%7Cfb66b1df97664c9a937008d75d8dfdbb%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C637080737308741666&sdata=6WTjp0yZotVpqmmndi%2Bkw%2FQhxz%2FMbPOApbbAI33amWk%3D&reserved=0
https://apc01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.sciencebase.gov%2Fcatalog%2Fitem%2F5d3b6ef1e4b01d82ce8d7aef&data=02%7C01%7C%7Cfb66b1df97664c9a937008d75d8dfdbb%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C637080737308751683&sdata=bzxa1E%2BeSvV%2B%2F8I2l1TaapgIGBTLM%2FXCZHruerxYLQg%3D&reserved=0


aqueous Se concentrations have not exceeded the current CCME guideline of 1 ug/L (Muscatello 
et al. 2008; Kuchapski and Rasmussen 2015; Ponton and Hare 2015)."  In addition, USGS and 
USEPA recently reported on fish sampling downstream of Libby Dam in Montana, USA, where 
every sample of Mountain Whitefish ovaries had Se concentrations well in excess of EPA's new 
(2016) ovary tissue criterion, even though all water samples (along 100+ river miles of sampling) 
were at < 1.2 ppb Se.  Also, it was confirmed that the chemical form of selenium in that stretch is 
predominantly selenate, the same speciation as in the San Joaquin River watershed. 

To comply with the Service’s 2000 Biological Opinion on the CTR, USEPA in July 2016 
proposed selenium water quality criteria that would be protective of federally-listed species in 
the San Francisco Bay Delta (Establishment of Revised Numeric Criteria for Selenium for the 
San Francisco Bay and Delta, State of California, Docket RIN 2040–AF61, EPA–HQ–OW–
2015–0392; FRL–9946–01–OW) and in November 2018 for the rest of California (Federal 
Selenium Criteria for Aquatic Life and Aquatic Dependent Wildlife Applicable to California 
Docket RIN, 2040-AF79 EPA-HQ-OW-2018-0056 FRL-9989-46-OW).  These selenium criteria 
established lentic and lotic water values, and bird egg and fish tissue values.  However, the 
USEPA's November 2018 proposed rule did not include waters within known selenium-
contaminated geographical areas, including tributary flows into the San Francisco Bay Delta 
system such as the San Joaquin River from Sack Dam to Vernalis, Mud Slough, Salt Slough, the 
water supply channels in the Grassland watershed, and the Grasslands Ecological Area in Fresno 
and Merced Counties. Instead, the USEPA’s 2018 proposed rule deferred to existing State-
established water quality objectives for Mud Slough (North) and the San Joaquin River from 
Sack Dam to Vernalis of 5 μg/L over a 4-day average (as defined in the Regional Board’s June 
2010 Basin Plan Amendment to address Selenium Control in the San Joaquin River Basin).   
  
Supporting documentation for this USEPA docket for Selenium in California includes two 
reports by USFWS: (1) Species at Risk from Selenium Exposure in California Inland Surface 
Waters, Enclosed Bays and Estuaries, which gives a list of species considered most at risk for 
selenium exposure in CA;17 and (2) Species at Risk from Selenium Exposure in the San 
Francisco Estuary.18 The species identified at most risk for selenium exposure in the San Joaquin 
Valley and San Francisco Estuary were denoted as:  
 
 Mammals:   Buena Vista Lake Ornate Shrew;   
 

Birds:    Bald Eagle, California Black Rail, California Clapper Rail, California  
  Least Tern, Greater Scaup, Lesser Scaup, White-winged Scoter, Surf  
  Scoter, Black Scoter;  

 
 Reptiles:   Giant Garter Snake;  
 

17 Available at https://www.regulations.gov/contentStreamer?documentId=EPA-HQ-OW-2018-0056-
0144&contentType=pdf.  
 
18 Available at https://www.regulations.gov/contentStreamer?documentId=EPA-HQ-OW-2018-0056-
0265&contentType=pdf.  
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 Fish:     Chinook Salmon, Steelhead, Green Sturgeon, White Sturgeon, Delta     
   Smelt, and Sacramento Splittail.   
  
The Tentative WDRs require compliance with the selenium water quality objectives specified in 
the 2010 Basin Plan Amendment (5 μg/L, 4-day average).  However, this proposal is lax, 
allowing for high spikes of selenium contaminants that will bio-accumulate throughout the 
ecosystem. The GBP Stormwater Plan and Tentative WDRs include mitigation measures that 
establish a Mud Slough (North) water quality “goal” of 3 μg/L Se, over a 4-day average. For 
every 3 months that the GBP Drainers meet this 3 μg/L performance goal, one exceedance of 5 
μg/L, 4-day average is allowed. These goals and objectives will result in harm to fish and 
aquatic-dependent wildlife as denoted in the Service’s 2000 Biological Opinion on the CTR. We 
recommend that state and federal fish and wildlife agencies be consulted on the effects of 
implementation of the Tentative WDRs, including relaxed water quality standards that are not 
protective of migratory birds and endangered anadromous fish populations.   
 
Short term spikes of selenium in a waterway can have longer lasting effects in an ecosystem.  
Beckon (2016) noted that when a bioaccumulative substance such as selenium is introduced into 
or removed from the environment, the processes by which it is assimilated into upper trophic 
levels of the ecosystem may be complex and prolonged. These processes include several levels 
of trophic transfer, each entailing the time required to consume food, assimilate the substance of 
interest, and the time span during which the organism continues to survive before being eaten by 
a member of the next higher trophic level. Beckon noted that for some species of piscivorous fish 
the lag time for selenium exposure to bioaccumulate in the upper trophic level of fish is over 1 
year from the initial exposure. Thus, short-term exceedances of the 5 μg/L selenium objective 
can continue to have deleterious effects to the upper trophic level species several months to over 
a year after the event.  
 
Our organizations have submitted several comment letters on protective selenium objectives in 
California.19  In March 2019, PCFFA and others provided comments to the USEPA on their 
proposed selenium criteria for California.20  We recommended that a chronic, legally binding 
selenium objective of no greater than 2 μg/L (4-day average) be included in the Tentative WDRs 
for receiving waters of stormwater/drainage discharges. That comports with the 
recommendations of several experts that the criterion should be 2 μg/L or less (DuBowy 1989; 
Lemly and Skorupa 2007; Peterson and Nebeker 1992; Swift 2002). Exceeding this water 
criterion should trigger additional biological monitoring to determine if the tissue criteria for 
selenium proposed by USEPA has also been exceeded.  Allowing higher levels would require re-
initiation of consultation under the state and federal endangered species acts. 
 

19 See, e.g., calsport.org/news/wp-content/uploads/EPA-Selenium-Cmt-LTR-Re-Docket-No.-EPA-HQ-
OW-2004-0019.pdf, and http://calsport.org/news/wp-content/uploads/Technical-Review-2004-
EPAs-Draft-Tissue-BasedSelenium-Criterion.pdf.  
 
20 Coalition comments of environmental, fishing and environmental justice organizations oppose U.S. EPA's 
proposed federal water quality criteria for selenium applicable to California. March 28, 2019.  Available at 
http://calsport.org/news/wp-content/uploads/PCL-et.-al-Cmt-Letter-EPA-Ca-Selenium-Criteria-Doc-No.-
EPA-HQOW-2018-00....pdf. 
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A Comprehensive Cumulative Effects Analysis on Downstream Impacts of the GBP 
Stormwater Plan in an EIR/EIS is Needed Before a WDR Can Be Issued.   
  
The GBP Stormwater Plan will allow continued discharges of a blend of stormwater, polluted 
groundwater, and drainage to Mud Slough (North) and the San Joaquin River. This plan should 
be analyzed in a full EIR/EIS and the cumulative impacts to downstream anadromous fish, 
wildlife, and terrestrial species should be included in that analysis. Impacts to the Delta Estuary 
and its species from the proposed action, as well as other actions, are profound. Continued 
operation of the CVP and SWP is likely to jeopardize the continued existence of endangered 
species in the Delta, while stormwater runoff and subsurface agricultural drainage from GBP and 
nearby CVP-irrigated lands contaminates the San Joaquin River and hence the Delta with 
selenium and other toxic constituents.21    
  
Further, in a letter from National Marine Fisheries Service (NMFS) to the SWRCB regarding the 
San Joaquin River Selenium Control Plan Basin Plan Amendment (dated September 22, 2010), 
NMFS states that selenium contamination in the San Joaquin River is problematic in restoring 
spring and fall-run Chinook salmon to the upper reach of the San Joaquin River. The NMFS 
letter further noted that selenium in the San Joaquin River could negatively affect Central Valley 
steelhead and the Southern distinct population segment of the North American green sturgeon.22   
  
Studies by the US Geological Survey have documented elevated levels of selenium in the food 
chain and in green sturgeon. Since these impacts are potentially significant, an EIS must be 
prepared23 along with a complete CEQA analysis to accurately inform decision-makers before 
allowing these pollutants to spread downstream.   
 
Greater outflow from the San Joaquin River as a result of changing CVP and SWP operations in 
the Delta could result in even further transport of selenium and sulfate from agricultural drainage 
discharges into the Delta (Lucas and Stewart 2007). Also, note the Lucas and Stewart (2007) 
discussion on seasonal trends of bivalve selenium concentrations in the North Delta and its 
relationship to the San Joaquin River: “Several explanations for the temporal trends in bivalve Se 
concentrations (which did not exist in the 1980’s) are possible. One possibility is that refinery 
inputs of selenium have been replaced by San Joaquin River inputs. Models indicate that if SJR 
inflows to the Bay increase, as they may have in recent years with barrier management, 

21 See testimony from Restore the Delta on Salinity and Selenium Science and Modeling for the Bay/Delta 
Estuary. Testimony on Recent Salinity and Selenium Science and Modeling for the Bay/Delta Estuary 
Submitted by Tim Stroshane, Senior Research Associate, California Water Impact Network (CWIN), August 17, 
2012. Available at 
https://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/california_waterfix/exhibi
ts/docs/Res toretheDelta/part2/RTD_161.pdf.  
 
22 Available at 
https://www.waterboards.ca.gov/water_issues/programs/tmdl/docs/sjr_selenium/comments092210/how
ard_brown.pdf 
 
23 See 40 C.F.R. § 1508.27(b)(9). 
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particulate Se concentrations in the Bay could double, even with no increase in irrigation 
drainage inputs to the SJR. The fall increase in Se in C. amurensis also occurs during the time 
period when the ratio of SJR/Sac River inflow is highest. Further changes in water management 
could exacerbate these trends…”.   
  
Stormwater runoff from GBP and its upstream watershed can also contain elevated 
concentrations of mercury. Results from the CalFed Mercury study found elevated levels of 
mercury in fish from the lower San Joaquin River and Mud Slough (Davis et al. 2000; Slotton et 
al. 2000). A significant finding of the CalFed Mercury Study in the San Joaquin Basin was that 
Mud Slough contributes about 50% of the methylated mercury at Vernalis (legal boundary of the  
Delta), but only 10% of the water volume during the September to March non-irrigation season 
(Stephenson et. al., 2005).  
  
Sulfate loading in the San Joaquin River from the GBP discharged in concert with Delta 
operations would likely result in downstream environmental impacts that should be considered in 
a full EIR/EIS. Sulfate reducing bacteria are the primary agents responsible for the methylation 
of mercury in aquatic ecosystems. Wood et al. (2006) found that sulfate concentrations are about 
seven times higher in the San Joaquin River than in the Sacramento River, and that addition of 
sulfate is predicted to stimulate methylmercury production when it is limiting. Two factors 
influencing sulfate concentrations in the Bay-Delta are electrical conductivity (EC) and the ratio 
of San Joaquin River to Sacramento River water.   
 
The WDR Should Consider Effects GBP Discharges on Compliance With USEPAs 
Proposed Selenium Criteria for The Bay-Delta Estuary 
 
On July 15, 2016, the USEPA proposed selenium water quality criteria applicable to the San 
Francisco Bay and Delta to ensure that the criteria are set at levels that protect aquatic life and 
aquatic-dependent wildlife, including federally listed threatened and endangered species. 
Establishment of Revised Numeric Criteria for Selenium for the San Francisco Bay and Delta, 
State of California, Docket RIN 2040–AF61, EPA–HQ–OW–2015–0392; FRL–9946–01–OW.24 
The USEPA proposed rule established selenium criteria based on fish tissue values, prey (clam) 
tissue values, and dissolved and particulate water column values.  As USEPA noted in their 
technical support document for the proposed selenium criteria, “Since the most significant 
exposure pathway of selenium to species of concern in the San Francisco Bay and Delta is 
through diet, the currently applicable criteria for selenium from the NTR [5 μg/L] no longer 
adequately protect species in the estuary.” 
 
The San Francisco Bay and Delta ecosystem is at risk due to environmental degradation, 
including impacts from elevated levels of selenium. Waterways in the North Bay and Delta 
including the Carquinez Straits, Suisun Marsh, and Sacramento San Joaquin Delta are listed as 

24 Available at https://www.federalregister.gov/documents/2016/07/15/2016-16266/water-quality-
standards-establishment-of-revised-numeric-criteria-for-selenium-for-the-san-francisco 

Comment Letter 3 Grassland Bypass Project
Oppenheim 

PCFFA et. al.

12

https://www.federalregister.gov/documents/2016/07/15/2016-16266/water-quality-standards-establishment-of-revised-numeric-criteria-for-selenium-for-the-san-francisco
https://www.federalregister.gov/documents/2016/07/15/2016-16266/water-quality-standards-establishment-of-revised-numeric-criteria-for-selenium-for-the-san-francisco


impaired for selenium on the 303(d) list (being addressed by a USEPA approved TMDL).25 
Sources of selenium contamination include agricultural drainage from the Central Valley and 
effluent discharges from oil refineries (Linares et al 2015; Presser and Luoma 2010).  Several 
endemic species are listed under the ESA as threatened or endangered, including green sturgeon, 
Chinook salmon, steelhead trout, delta smelt, and the California Ridgway’s rail, as well as many 
migratory bird species that use the estuary as a wintering ground, including greater and lesser 
scaup, and white-winged, surf, and black scoters.  The USEPA noted on page 46036 of the 
Federal Register Notice 81(36) that “[t]he analyses to develop the fish tissue and the avian egg 
tissue benchmarks used in the modeling, and the modeling results used to derive the proposed 
water column criteria, indicate the health of these species would be negatively impacted from 
exposure to selenium water column concentrations above 0.2 μg /L, which would be allowed to 
occur under the existing NTR selenium criterion of 5.0 μg /L. Accordingly, EPA finds that it is 
necessary to propose revised and more protective criteria for selenium in order to help ensure the 
continued protection of these vulnerable species and associated designated uses.” [The chart 
below presents in chart-form the USGS findings.26 
 

25 Available at 
https://www.waterboards.ca.gov/water_issues/programs/tmdl/2014_16state_ir_reports/category4a_report
.shtml 

26  The above graph prepared by CSPA & CWIN is directly based on the results from a U.S. Geological Survey 
(USGS) study. http://www.epa.gov/region9/water/ctr/selenium-modeling_admin-report.pdf. The USGS 
study evaluated a series of selenium exposure scenarios using a set of specific guidelines and modeling 
choices from the range of temporal hydrodynamic conditions, geographic locations, food webs, and allowable 
dissolved, particulate, and prey Se concentrations (which we have referred to as “safe levels”). According to 
the USGS, “[t]he specificity of these scenarios demonstrates that enough is known about the biotransfer of Se and 
the interconnectedness of habitats and species to set a range of limits and establish an understanding of the 
conditions, biological responses, and ecological risks critical to management of the Bay-Delta.”  The following 
scenarios were evaluated by USGS for a range of hydrologic conditions and residence times (See Tables 17, 18 
and 19 in the USGS report): (1) predicted allowed dissolved Se concentrations for Bay-Delta transects at 
different effect guidelines and associated levels of protection (USFWS, 2009b) for a suspended particulate 
material>C. amurensis>sturgeon food web; (2) predicted allowed dissolved Se concentrations for Bay-Delta 
transects at different effect guidelines and associated levels of protection (USFWS, 2009b) for a suspended 
particulate material>C. amurensis>clam-eating bird species food web; and (3) predicted allowed dissolved Se 
concentrations for landward transects at different effect guidelines and associated levels of protection 
(USFWS, 2009b) for a suspended particulate material>aquatic insect>juvenile salmon food web. The 
summary graphic of this data shows the results for critical Bay-Delta species, aggregated across all 
combinations of target tissues (eg. Whole body, eggs, or diets) that have known levels of concerns, as 
summarized by the U.S. Fish and Wildlife Service. Results are also combined across all hydrologic conditions 
for each species. The ranges of “allowable” or safe levels of dissolved selenium clearly show that, although 
EPA will need to specify exact safety levels, flow conditions, and species, new standards for the Bay-Delta will 
need to be substantially less than 0.5 parts per billion dissolved selenium to be protective. 
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Our organizations submitted comments to USEPA on the proposed selenium water quality and 
tissue criteria for the Bay Delta supporting more protective water quality criteria and hereby 
incorporate those comments by reference.27  The Regional Board should consider how the 
selenium discharges allowed in the Tentative WDRs for the next 25 years from the GBP will 
affect the Bay-Delta ecosystem and could affect compliance with EPA’s proposed water quality 
criteria for San Francisco Bay and Delta. The 5.0 μg /L Basin Plan selenium objective for Mud 
Slough and the San Joaquin River will result in non-compliance with proposed water quality 
criteria and cause deleterious effects to fish and wildlife in the Bay-Delta. 
 

27 Coalition comments of environmental, fishing and environmental justice organizations on EPA’s Water 
Quality Standards for the Establishment of Revised Numeric Criteria for Selenium for the San Francisco Bay 
and Delta. October 28, 2016. Available at https://www.regulations.gov/document?D=EPA-HQ-OW-2015-
0392-0246. 
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The WDRs Should Include Biological Monitoring Requirements, Performance Standards, 
and Enforcement and Mitigation Provisions for Disposal of Agricultural Drainage at the 
SJRIP Reuse Area and Stormwater Detention Basins. 
 
The GBP Stormwater Plan Addendum includes a proposed expansion of the existing drainage 
reuse area from 6,100 acres to 7,550 acres.  The addition of acreage was not analyzed in the 2009 
EIR/EIS. The increase is outside the scope and project definition in the CEQA and NEPA 
analysis.  One significant environmental impact at the SJRIP is ponding of seleniferous drainage 
water within the fields of the reuse area. The Stormwater Plan Addendum includes mention of a 
contingency plan in the event of inadvertent flooding, but only a reference to the contingency 
plan, not the plan itself, is included in the Addendum. Bird use, already showing impact under 
the current acreage, would increase in the vicinity of the SJRIP with the addition of drainwater 
detention basins.   
 
The GBP SJRIP reuse area already poses exposure risks to wildlife from use and additional 
selenium exposure. The use of regulating ponds to help control flow as a part of the engineered 
reuse system and ponding during stormwater events in the GBP area also creates a potential 
wildlife exposure risk similar to those originally realized at Kesterson National Wildlife Refuge 
(Presser and Ohlendorf, 1987).28   
  
The GBP has been monitoring and reporting annual bird use from April thru June at the SJRIP 
drainage reuse area since 2008. Many of those reports are posted on the SFEI website. However, 

28 Available at https://pubs.usgs.gov/of/2008/1210/   Technical Analysis of In-Valley Drainage Management 
Strategies for the Western San Joaquin Valley, California By Theresa S. Presser and Steven E. Schwarzbach U.S. 
Geological Survey Open-File Report 2008-1210 version 1.0. 
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no reports have been posted since the 2015 report. We note that additional reports were made 
available during the public comment period at a third party website.29 Yet, the Tentative WDRs 
do not include any requirement to continue biological monitoring at the SJRIP. 
  
The 2017 wildlife monitoring report for the GBP drainage reuse area (SJRIP) documented that 
50 avian species were observed at the drainage reuse area between April 13 and June 21, 2017. 
Eighteen species either were observed nesting or were suspected of nesting, including 
Swainson’s hawk, a species listed by the State of California as a threatened. Twelve of the 
species observed—spotted sandpiper, least sandpiper, whimbrel, western wood-peewee, willow 
flycatcher, American pipit, savannah sparrow, White-crowned sparrow, common yellowthroat, 
yellow warbler, Wilson’s warbler, and western tanager—were present only as spring migrants.30 
 
Further, the 2017 SJRIP Wildlife Monitoring Report noted that the mitigation site for the SJRIP, 
which was supposed to provide compensation for avian exposure to pollutants at the SJRIP, 
documented extremely elevated selenium concentrations in some bird eggs collected there. This 
suggests that the mitigation site is not providing compensation benefit for the SJRIP and also 
highlights the breadth of selenium contamination and wildlife exposure in this area. 31  
 

 
 
The GBP Stormwater Plan Addendum includes use of an unspecified acreage of existing ponds 
and the addition of up to 200 acres of stormwater detention basins (regulating reservoirs) to store 

29 Available at http://www.summerseng.com/grasslandbypassproject.htm 
  
30 Available at http://www.restorethedelta.org/wp-content/uploads/PCL-et.-al-Cmt-Letter-GBP-
Stormwater-Plan-CEQA-_09-09-2019.pdf 
 
31 Id. at page 20.  
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and regulate disposal or distribution of stormwater. Such features are practically 
indistinguishable from evaporation ponds. Proposed use of such “regulating ponds” to help 
control flow as a part of the engineered reuse system and ponding during flood events in the 
GBP area also creates an additional wildlife exposure risk similar to those originally realized at 
Kesterson National Wildlife Refuge (Presser and Ohlendorf, 1987). Ponding of stormwater and 
agricultural drainage will support an aquatic food chain and be an attractive hazard to birds 
within a very short period of time.   
 
The GBP Addendum notes that the filling of these stormwater detention basins will begin with 
the first significant storm (typically December), and basins will be emptied by May. Therefore, 
stormwater commingled with drainage water will be stored in basins for up to 6 months.  If these 
basins hold water longer than 30 days, a state water permit is required (CCR, Title 23, Sec, 657-
658). As described in Skorupa et al (2004), low winter temperatures substantively increase the 
toxicity of dietary selenium to birds, fish, and mammals. And the SJRIP wildlife monitoring 
reports do document use of the drainage reuse area by a large number of avian species (50 
distinct species in 2017), including twelve species that are spring migrants. 
 
Selenium poses a hazard to fish and wildlife because of its toxicity at environmentally relevant 
concentrations and its tendency to accumulate in food chains (Skorupa, 1998). The San Joaquin 
Valley provides critically important habitat for wintering waterfowl on the Pacific Flyway. Eight 
to twelve million ducks and geese, along with hundreds of thousands of shorebirds and other 
marsh birds, annually winter or pass through the valley. The disastrous history of the ecological 
impacts of disposal of selenium at Kesterson National Wildlife Refuge within the valley is well 
documented (e.g., Presser and Ohlendorf, 1987; SJVDP, 1990a, b). Additionally, from 1986 to 
1993, the National Irrigation Water-Quality Program (NIWQP) of the U.S. Department of the 
Interior (USDOI) studied whether contamination was induced by irrigation drainage in 26 areas 
of the western United States. This program developed guidelines to interpret effects on biota of 
selenium (USDOI, 1998). These guidelines, along with revisions based on more recent studies 
and modeling, can be used to interpret and guide management and mitigation of the risk of 
selenium in food chains and wildlife.32 
 
The Regional Board mandated monitoring requirements and mitigation for drainage evaporation 
ponds in the Tulare Basin as part of a lengthy process. First a Cumulative Impacts Report on 
drainage evaporation ponds was completed in November 1992. The Cumulative Impacts Report 
concluded that site-specific EIRs were needed to clarify the extent of avian impacts due to 
individual pond operations. Consultants hired by the evaporation pond operators began 
preparation of site-specific EIRs that were termed “Site-Specific Biological Impact Analysis” or 
“Technical Reports.” The site-specific Technical Reports, in general, indicated that pond 
operations place avian species at risk from four general types of impacts; avian disease, salinity, 
physical hazards, and selenium.  Following public review of the documents, the Technical 
Reports, in combination with the cumulative impact report, were used by the Regional Board to 
prepare tentative WDRs.  In August and September of 1993, the WDRs were the subject of 
petitions to the State Water Board (State Board) by the United States Fish and Wildlife Service 
(USFWS), Patrick Porgans and Lloyd Carter, and The Bay Institute of San Francisco. In March 

32 U.S. Geological Survey Professional Paper 1646, available at https://pubs.usgs.gov/pp/p1646/.    
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1996, the State Board adopted Order No. WQ 96-07, which remanded a portion of the waste 
discharge requirements and the EIRs, including the Tulare Lake Drainage District’s, to the 
Central Valley Water Board for reconsideration and directed the Central Valley Water Board to 
“consider any relevant information in its CEQA compliance documents.” The dischargers who 
use the San Luis Drain, in conjunction with the California DFW and the United States Fish and 
Wildlife Service, prepared and agreed to protocols for avoidance (hazing) procedures and for 
assessing mitigation for unavoidable losses to breeding and non-breeding avian species.33 
 
The Regional Board should include biological monitoring requirements, performance standards, 
and enforcement and mitigation provisions in the Tentative WDRs for disposal of agricultural 
drainage at the SJRIP reuse area and stormwater detention basins as was done for Tulare Basin 
evaporation ponds.  Such requirements should include measures to ensure that the stormwater 
detention basins are not an attractive nuisance resulting in harm to migratory birds. We strongly 
recommend that the Regional Board consult with selenium experts in the US Fish and Wildlife 
Service and California Department of Fish and Wildlife to help develop monitoring 
requirements, performance criteria, and mitigation protocols to protect migratory birds. 
 
The Tentative WDRs Should Require Resumption of Monitoring in Salt Slough and South 
Grasslands Wetland Channels to Ensure that the 2 Μg/L Selenium Objective and TMDLs 
for Selenium are Being Met.  
 
The monitoring and reporting program that was revised by the Regional Board in 201534 is 
inadequate to determine the level of pollution being discharged by the GBP and adjacent 
agricultural lands, and the harm it is causing to the environment. We have provided comments 
three times on the inadequacies of the Revised Monitoring and Reporting Program for the GBP. 
We hereby incorporate by reference our coalition letters of August 11, 2011, April 22, 2013,  
November 26, 2013, and June 22, 2015. We also refer to comments submitted to the Regional  
Board by USFWS on the Revised Monitoring and Reporting Program for the GBP dated June 22, 
2015 and June 25, 2015.35  The USFWS recommended that the Regional Board reinstate weekly 
water quality monitoring for selenium at GBP Stations J, K, and L2 as exceedances of 2 μg/L are 
still occurring in those wetland channels, those channels are still listed on the State's 303(d) list 

33 Available at https://www.waterboards.ca.gov/centralvalley/board_decisions/adopted_orders/kings/r5-
2015-0134.pdf. 

34 Available at https://www.waterboards.ca.gov/centralvalley/board_decisions/adopted_orders/fresno/r5-
2015-0094.pdf.  
 

35 Available at 
https://www.waterboards.ca.gov/centralvalley/water_issues/grassland_bypass/wdrs_development_archive
/2015may/2015_05_gbp_com_usfws.pdf See this link for a copy of the USFWS letter to Ms. Margaret Wong 
Regional Water Quality Control Board, Central Valley Region: USFWS Comments on the May 2015 Draft Waste 
Discharge Requirements for the Surface Water Discharges from the Grassland Bypass Project and the 
Discharges to Groundwater from the Growers in the Grassland Drainage Area. http://calsport.org/news/wp-
content/uploads/Exhibit-5.pdf 
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as impaired for selenium,36 and elevated selenium in those channels could result in harm to 
aquatic-dependent fish and wildlife resources.  
  
As part of Regional Board Order R5-2015-0094, Waste Discharge Requirements for the GBP 
(2015 WDR), sampling frequencies for Mud Slough, Grasslands wetland channels, and Salt 
Slough were reduced or completely eliminated. Stations A, B, C, I2, F, J, K, L/L2, M/M2, G and 
H have all been eliminated from required monitoring. We can see no technical justification or 
rationale for this reduction in monitoring for a project that has exceeded water quality objectives 
and standards for more than 20 years.  The Grasslands Marshes (wetland supply channels) 
remain on the 303(d) list as impaired for selenium, so reducing water quality monitoring in these 
channels to only during stormwater events is inexplicable. As denoted in Figure 12 of 
Attachment A to the Tentative WDRs, significant spikes of selenium above water quality 
objectives in the Grasslands wetland channels were still being documented up through 2013 
when monitoring in those channels ended. 
 

 
 
In 2002 the Regional Board issued a report reviewing selenium concentrations in the Grasslands 
wetland water supply channels (Eppinger and Chilcott 2002). This report documented sources of 
selenium contamination in these channels that are not being addressed by the GBP: 
 
Two areas have been identified where agricultural subsurface drainage can enter wetland water 
supply canals from farmland not contained in the DPA [Grasslands Drainage Area]. One area is 
west of the wetland water supply channels and historically drained into the Almond Drive Drain. 

36 Available at 
https://www.waterboards.ca.gov/water_issues/programs/tmdl/2014_16state_ir_reports/01657.shtml#343
38. 
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Since Water Year 1999, these discharges have been collected in the CCID Main Drain and 
diverted into the CCID Main Canal downstream of internal supply channels. Data for Water 
Years 1999 and 2000 is not available for the Almond Drain site. 
 
The second area where agricultural subsurface drainage can enter wetland water supply canals 
from outside the DPA is a triangle-shaped area of approximately 7,000 acres south of the Poso 
Drain (also known as the Rice Drain) and north of the DPA. This area historically drained into 
the Poso Drain, entering South Grassland Water District from the east. Three sites on the Poso 
(Rice) Drain were monitored for selenium during Water Years 1999 and 2000. Selenium 
concentrations at all three sites were above 2 ug/L a majority of the time, though a change in tail 
water management after June 1999 has apparently helped to reduce and stabilize 
concentrations… 
 
During Water Year 1999, selenium concentrations in the Poso Drain were highly variable with 
concentrations at the upstream Russell Boulevard site ranging from <2 ug/L to 39 ug/L and 
concentrations at the downstream site (Mallard Road) ranging from <2 ug/L to 24 ug/L…After 
June 1999, more tail water was discharged through the Rice [Poso] Drain at Russell…Mean 
selenium concentrations continued to remain above 2 ug/L at all the Rice Drain sites.” 
 
The 2009 EIS/EIR for the GBP noted the following with respect to these lands outside of the 
DPA that continue to discharge drainage directly into the Grassland wetland supply channels: 
 
The GDA does not include the lands that are described, and they are not under the jurisdiction of 
the Grassland Basin Drainers (GBD). Additionally, the GBD have no authority to compel these 
lands to become part of the GBP.  However, the GBD will work with the landowners in the areas 
described to encourage management of drain waters that may contain selenium that is entering 
wetland supply channels and specifically will work with the 1,100 acres of lands that are 
identified as lands that ... could be annexed to the GDA. 
 
Unfortunately, nothing has been done to bring these lands into the jurisdiction of the GBP and 
they are not included in the Tentative WDRs.  With the exception of stormwater events, these 
sources of drainage-water contamination in wetland supply channels are currently not being 
regulated or monitored.   
 
In addition, our organizations specifically protested the change in the Hills Ferry monitoring site 
(Site H) to China Island (Site R). There is a comprehensive database with documented selenium 
water quality violations at Hills Ferry. Site R appears closer to the mouth of the Merced River 
than Site H, allowing for greater dilution and consequentially Site R under represents the 
contaminant threat in the San Joaquin River upstream of the Merced River.   
  
We also opposed adoption of the monitoring and reporting program in the 2015 WDR and 
recommended a more robust monitoring plan similar to the 2001 GBP monitoring requirements. 
Reductions in monitoring frequency and locations in the 2015 reporting program will prevent the 
collection of data necessary to protect public trust values, endangered species, and to evaluate 
compliance with water quality standards. Here we reference and reiterate our previous comments 
and recommend a vigorous monitoring program that does not hide or understate the discharge of 
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selenium and other toxins through stormwater discharges into Mud Slough and the San Joaquin 
River.   
  
We further recommend that monitoring and reporting for total mercury and methyl-mercury 
concentrations in water and biotic tissue be required at all sampling locations of the GBP to 
establish a mass-balance of sources of mercury in this watershed.   
 
Treatment Methods Have Not Operated Effectively.  
   
The 2009 EIR/EIS for the GBP included treatment as a significant component of the plan to 
reduce selenium in discharges to the San Luis Drain. The treatment plant has yet to become 
operational.37 The 2009 GBP EIR/EIS included a bio-treatment plant to reduce the selenium load 
being discharged, and to achieve the zero discharge of subsurface agricultural drainage after 
2019. There is no mention of treatment in the current GBP Stormwater Plan. More than thirty 
million dollars has been invested in a demonstration treatment plant that still is not functioning 
and about which a federal audit found questionable expenditures.38   
  
Long Term Viability and Legality of GBP Drainers’ Proposed Actions.  
   
The proposed 15-year program raises significant questions regarding the long-term viability of 
the actions proposed in the GBP Stormwater Plan. The 2009 EIR/EIS relied on unproven 
treatment technologies to treat and reduce the volume of drainage from the GBP that would need 
to be disposed of. These treatment technologies have yet to prove reliable or cost effective. 
Without treatment, it is unclear how drainage volumes and selenium loads will be managed at the 
SJRIP. Such management is not analyzed in any current CEQA or NEPA document.  There is no 
current monitoring data that shows that the SJRIP remains viable now. Nor will future 
monitoring data or performance standards show, after 15 additional years of irrigation with 
selenium and salt-laden drainage, such viability.  Without accurate data, the reuse area remains a 
mystery along with how long the facility can be used before too much salt accumulation prevents 
future agricultural drainage use. There is no analysis of where the selenium and salt that is 
accumulated in the SJRIP will ultimately be disposed.  All of these contamination and discharge 
issues need to be evaluated in a full EIR/EIS before a WDR can be considered.  Dubbed a 
treatment area, the SJRIP is looking more and more like an unpermitted selenium and salt 
disposal facility.  
  
Reuse of polluted drainage in the GBP’s SJRIP drainage reuse area does not eliminate the 
loading of wastes. It simply stockpiles wastes on land. The continued recycling of agricultural 
drainage will ultimately turn vast areas of the Central Valley into salted up wastelands. The 
practice of drainage reuse is not sustainable and will inevitably lead to permanent fallowing of 
more and more land.  These impacts, along with impacts to the river and estuary, have not been 
analyzed and comprehensive data concerning these impacts has not been disclosed.  No analysis 

37 Federal Status Report of October 1, 2019 Case 1:88-cv-00634-LJO-SKO Document 1037 Filed 10/01/19. 
   
38 Available at https://www.doioig.gov/reports/bureau-reclamation%E2%80%99s-cooperative-agreement-
no-r16ac00087panoche-drainage-district   
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is provided regarding the cumulative impacts to downstream beneficial uses of WDR that 
continue to sanction polluted discharges or of the potential spread of these contaminants 
throughout the Delta Estuary. 
  
Land Retirement Should be Considered as a Viable Alternative.   
  
Our organizations have previously submitted comments to the Regional Board about the success 
of land retirement in relation to the GBP’s drainage volume load reductions.39 The USBR’s 2004 
Broadview Water Contract Assignment Draft Environmental Assessment cites Summer’s 
Engineering as predicting a load reduction of 17,000 tons of salt, 1,500 pounds of selenium, and 
52,000 pounds of boron to the San Joaquin River each year from the cessation of irrigation on 
9,200 acres of agricultural land in Broadview Water District as per Table 4-1 below (USBR 
2004). This amounts to a per acre reduction of 0.28 AF of drainage, 1.85 tons of salt, 0.16 
pounds of selenium and 5.65 pounds of boron.   

  
  
Land retirement likely accounted for most of the reductions in selenium, and the majority of 
reductions in drainage volume, boron, and salt claimed by the Grasslands Bypass Project in the 
2009 EIR/EIS.  
  
The USEPA, in a letter regarding the Bay Delta Conservation Plan,40 strongly recommended the 
USBR’s Land Retirement Program be revived to save water and prevent further selenium 
contamination and impacts to endangered species (page 13):   

39 See Coalition letter to CVRWQCB on Selenium Basin Plan Amendment, April 26, 2010, p 15-16; available at 
http://www.waterboards.ca.gov/centralvalley/water_issues/grassland_bypass/grasslands_bpa_coalition_ltr.  
pdf, and Coalition letter to Karl Longley on Land Retirement Benefits to Grasslands Bypass Project and Draft 
Waste Discharge Requirements: available at http://calsport.org/news/wp-content/uploads/Coalition-
response-letter-to-Longley-re-gbpland-retirement.pdf.   
 
40  Available at http://calsport.org/news/wp-content/uploads/bay-delta-conservation-plan-deis.pdf.  
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Further, the USBR’s San Luis Drainage Feature Re-Evaluation (SLDFRE) Final EIS in 2006 
found that land retirement was the most cost-effective solution to managing drainage in the San 
Luis Unit. Three land alternatives were evaluated in the SLDFRE EIS, 306,000 acres, 194,000 
acres and 100,000 acres, respectively.  The Final EIS found that the only environmentally and 
economically preferred alternative was to retire 306,000 acres (In-Valley/Drainage Impaired 
Area Land Retirement).41  It’s clear from the NED findings in Table N-10 below that additional 
land retirement would provide increased net economic benefits.   
  

 
 
Moreover, the US Fish and Wildlife Service, in their Fish and Wildlife Coordination Act Report 
(FWCAR) for SLDFRE, recommended that all of the northerly area within the San Luis Unit 
(GBP Drainage Area) be retired as well,42 though USBR did not consider that alternative. The 
Service concluded on page 67 of the FWCAR that, “[t]o avoid and minimize risks and effects to 
fish and wildlife resources in the San Joaquin Valley and Pacific Flyway, the Service 
recommends land retirement on all drainage impaired lands in the SLU. This approach would 

41 SLDFRE Final EIS, Appendix N, Table N-10, page N-17, accessed at 
https://www.usbr.gov/mp/nepa/includes/documentShow.php?Doc_ID=2240  
 
42 SLDFRE Final EIS, Appendix M, USFWS FWCAR, accessed at 
https://www.usbr.gov/mp/nepa/includes/documentShow.php?Doc_ID=2236  
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maximize the elimination of drainage at its source, and therefore avoidance of adverse fish and 
wildlife effects.”  
  
By ignoring permanent land retirement and the associated benefits of reducing water exports to 
these toxic soils, the GBP Stormwater Plan Addendum and associated Tentative WDRs will 
continue to kick the can down the road and concentrate and store salt, selenium, boron and other 
toxic substances in the shallow aquifers of the Grasslands area. This creates an ongoing risk of 
toxic selenium discharges to wetland water supply channels, Mud Slough, the San Joaquin River, 
and the Bay-Delta estuary, especially in wetter years. 
 
Conclusion   
  
We urge that all polluted discharges of agricultural drainwater and stormwater cease as required 
under the current GBP WDRs.  We recommend land retirement and curtailing the importation of 
additional water supplies that mobilize these contaminants on the west side of the Southern San 
Joaquin Valley. Despite repeated promises, no viable treatment has been developed in the more 
than two decades. Before proceeding to load even more contaminants on downstream beneficial 
uses, we recommend no new WDRs for the GBP authorizing further discharges of either 
stormwater, agricultural drainage, or contaminated groundwater be permitted until a full EIS/EIR 
be completed. That EIS/EIR should include:   

• A National Pollutant Discharge System Permit prior to any additional use of the 
federal San Luis drain for discharge of contaminants from the west side into the San 
Joaquin River and Delta Estuary;   

• A comprehensive cumulative effects analysis of stormwater and drainage disposal 
into Mud Slough and the San Joaquin River and Delta Estuary;   

• A chronic, legally binding selenium objective of no greater than 2 μg/L (4-day 
average) for receiving waters of stormwater/drainage discharges;   

• No exceedance of the 2 μg/L selenium water criterion should be allowed. If it is 
exceeded, enforcement mechanisms should trigger all discharges to cease and require 
additional biological monitoring to determine if there are downstream effects to 
meeting tissue criteria for selenium proposed by USEPA in 2016 (for the Bay Delta);   

• An analysis of effects to wildlife, including factors such as winter stress, of disposal 
of selenium in the SJRIP and stormwater detention basins;   

• Environmental commitments that include biological monitoring, performance 
standards, consequences if those performance standards are exceeded, and mitigation 
provisions for disposal of agricultural drainage at the SJRIP reuse area and 
stormwater detention basins; 

• A description of the status and viability of drainage treatment at the SJRIP;   
• A description and evaluation of the long-term viability of drainage disposal strategies 

at the SJRIP and a description of where salt, selenium, and other contaminants 
accumulate and are ultimately disposed of. This should not become an unregulated 
dumping ground for west side contaminants.   

 
Finally, Congress in its authorization of the San Luis Unit in 1960 never envisioned use of the 
San Luis Drain for stormwater discharge. Congress provided its authorization under specified 
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conditions, including approval by the State of California43 for “…provision for constructing the 
San Luis interceptor drain to the Delta designed to meet the drainage requirements of the San 
Luis unit….” Senate Report No 154, page 2, San Luis Unit, Central Valley Project, California, 
April 8, 1959.44  This brings into question whether the “Drain” can be legally used for storm 
water discharge without Congressional approval.    
 
The use of the federal San Luis Drain for stormwater also raises consistency questions with 
existing State Board orders.  The California State Water Resources Control Board (SWRCB 
1985), following the Kesterson debacle, issued its Order WQ 85-1 in February 1985.  The 
SWRCB found that agricultural drainage and wastewater reaching Kesterson Reservoir “is 
creating and threatening to create conditions of pollution and nuisance” (Emphasis added).  The 
Order then warned, “[i]f the Bureau closes Kesterson Reservoir and continues to supply 
irrigation water to Westlands Water District without implementing an adequate disposal option, 
continued irrigation in the affected area of Westlands Water District could constitute an 
unreasonable use of water” (Emphasis added). We urge the Regional Board to not repeat the 
mistakes made at Kesterson Reservoir in the 1980’s. The continued irrigation of these toxic soils 
constitutes an unreasonable use of water and continued and future disposal of agricultural 
drainage in ponds, on land, and in surface waters will cause significant harm to public trust 
resources and violates non-degradation policies.  
 
Thank you for your consideration, 
 

      
Jonas Minton      Noah Oppenheim 
Senior Water Policy Advisor    Executive Director 
Planning and Conservation League   Pacific Coast Federation of Fishermen’s Asso. 
jminton@pcl.org      noah@ifrfish.org 

      
John McManus      Barbara Barrigan-Parrilla 
President      Director 
Golden State Salmon Association   Restore the Delta 
john@goldengatesalmon.org    Barbara@restorethedelta.org 

43 See PL86-488 San Luis Act June 3, 1960: Proviso: (2) received satisfactory assurance from the State of 
California that it will make provision for a master drainage outlet and disposal channel for the San Joaquin 
Valley, .....which will adequately serve, by connection therewith, the drainage system for the San Luis unit or has 
made provision for constructing the San Luis interceptor drain to the delta designed to meet the drainage 
requirements of the San Luis unit as generally outlined in the report of the Department of the Interior, entitled 
"San Luis Unit, Central Valley Project," dated December 17, 1956. The State of California has not made such a 
provision and Congress never consider the use of the drain for stormwater.  
 
44 See H. Rpt 399, available at http://calsport.org/news/wp-content/uploads/Exhibit-3.pdf S. Rpt 
154...http://calsport.org/news/wp-content/uploads/Exhibit-4.pdf.  
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Carolee Krieger  
Executive Director      
California Water Impact Network 
caroleekrieger7@gmail.com 

 
M. Benjamin Eichenberg 
Staff Attorney 
San Francisco Bay Keeper 
ben@baykeeper.org 

      
Conner Everts      Tom Stokely 
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